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MODULE 1:

THE EMPLOYMENT
CONTRACT

The contract of employment

This first module starts at the beginning of the employment relationship and focuses
on the employment contract.

The contract sets what both employee and employer have to do. Whenever there
is a dispute in any part of the employment relationship, we almost always turn back
to the employment contract to see how we have agreed that the relationship should
work.

Every employee has a contract of employment. But lots of people have a narrow
understanding of what the ‘contract’ is. If | said to you: ‘what terms are in your
employment contract?’, you'd probably bring a paper document headed ‘Employment
Contract’ or ‘Service Agreement’ or “Written Statement of Particulars of Employment’.

Those are a crucial part of your employment contract, but the written document only
sets out the express terms — the ones that are expressly agreed. As we will see over
the next hour, there are also a lot of terms implied into employment contracts, so the
piece of paper you might hand me is just part of the contract of employment.

Or maybe if | said to you: ‘Bring me a copy of your contract’, you'd have said
that when you started work with your employer, no written contract was issued to
you and so you have no contract. But even if an employer hadn't issued a written
statement of terms and conditions — as all employers are required to do under the
Employment Rights Act 1996 - that does not mean that you don’t have a contract of
employment. Rather, there will be a contract with the details inferred from the way
that the employment relationship is conducted, and from terms that are standard in
your sector.

All employees have a contract — whether it's written down or not. We're going fo
start by looking at the relevance of documents that you see before you're handed (or
perhaps not handed) a document called ‘employment contract’; things like the offer
letter and the job advert.
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Offer letter and job advert

When someone accepts an offer of employment, they rely on the information that
has been put out during the recruitment process. If you just think about the times
when you've accepted a job, normally there’s only a limited amount of information
available, probably a simple letter, or a conversation that tells you the essential
details about the job.

As you have to rely on this information to make a decision about the job, all the
information that you have been given must be accurate, and it can contribute to the
eventual legal relationship.

A verbal offer of employment is as binding as a written offer. In McCann v Snozone
[2016] ET/3402068/2015, an employee was verbally offered a job. The job never
materialised. The tribunal held that the verbal offer of employment was contractually
binding, and so the lack of job was a breach of contract. He received a reasonable
amount of notice pay by way of compensation, which was assessed by the tribunal
at one month’s pay.

Promises made at an interview can also be contractually binding, and care should be
taken not to ‘over promise’ when recruiting a candidate who seems to be excellent.

Here's an example: in Redbridge London Borough Council v Fishman [1978] ICR
569, the employee applied for a job working in a school resource centre. In her
interview, she was told that she would not be required to teach, but once she started
the job she was asked to teach. She refused to teach, and she was dismissed. The
tribunal held that the promise during the interview that she would not be required to
teach was a part of her contract, and so the employer was breaching her contract
by asking her to teach.

The job advert can also form part of the employment contract. If a job advert
promises, for example, a particular approach to a bonus and the individual accepts
a job expecting that the bonus will be as set out in the advertisement, this would be
contractually binding.

Here are five Top Tips:

1. Use the word ‘includes’ in job descriptions: if there is a job description or a
person specification, which has been issued to the individual, this can also be
contractually binding. Keep flexibility by making sure the job description uses
the word ‘includes’ when describing the duties.

2. Make offers conditional: a lot of job offers are conditional, for example, on
the receipt of satisfactory references or on a successful Disclosure and Barring
Service (DBS) check. If there are such conditions, the contract is not binding
until those conditions have been met.

3. Be careful: be careful about what you put in documents such as the
advertisement, the job description and the person specification. Try to stop
managers promising something that the business won't be able to deliver on.
You could end up contractually bound to provide what you have promised, and
even if they don't sue you, you will have damaged the goodwill that you might
have with the employee. Be clear from the very start of the process.
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4. You can avoid a lot of the issues associated with information which may have
been included in the job advert, job description and anything said verbally
by including an ‘entire agreement’ clause in the contract of employment
which is eventually issued to the employee. This should specifically state that
the employment contract sets out all the terms of the agreement between the
employer and employee and, crucially, supersedes any prior verbal or written
terms.

5. Include a variation clause: A well-drafted variation clause allows employers
to infroduce reasonable adjustments to the contract, such as altering working
hours, duties, or locations, without requiring the employee’s explicit consent
each time. This is going to become really important once Labour’s new rules
preventing firing and rehiring for refusing to agree to contract variations come
into force, possibly later this year, and we're going to discuss variation clauses
more in module 7 when we look at dismissals for refusing to accept changes to
terms and conditions.

Let us now turn to the main document that employers send out: the written statement
of initial employment particulars.

Written statement of initial employment
particulars

Although the full contract of employment itself does not legally need to be in writing,
something pretty close to it does. All employers must provide a written statement
of initial particulars of employment which contains basic information for all workers
(sections 1-6 of the Employment Rights Act (ERA) 1996). This right was previously for
employees only, but since 2020, it covers all workers, not just employees.

The statement of particulars of employment has to be given to the employee or
worker by the first day of employment. It has to be kept up to date: any changes
must be notified to the worker by no later than one month after the change (section
4(3) ERA 1996).

The list of things to be included in the particulars is long.

Let's go through the list of items, and I'll highlight some points as we go through
them:

e The names of the employer and the individual: This is normally straightforward,
but if the employer is a subsidiary of a large group, it is important to be clear who
the individual’s employer actually is.

e The date when this actual employment began

e The date when continuous service with the employer began: we will look at
continuity of employment in module 3.

e The job title, or a brief description of the job duties: Just giving a job title here is
sufficient, but you can give more details if you have not already provided a job
description.
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The rate of remuneration, the way in which it is to be calculated and the periods
at which the employee will be paid

Any other benefits that the individual is entitled to receive: here you need to
think of all benefits that someone gets — things like health insurance, discounted
company products, gym membership, or childcare vouchers. This is important:
this refers to contractual entitlements only. Anything ex gratia should not be listed
or it may become contractual.

Terms and conditions relating to hours of work: you need to include basic
hours, any shift patterns, and rules relating to overtime (including whether it is
optional or compulsory). If the hours are variable, for example for casual or bank
workers, then you can say that, but you should set out any relevant parameters
(for example, that the individual will not be required to work on Sundays, or will
only be required to work one weekend a month).

Terms and conditions relating to holiday pay: There are four things here. First,
you need to set out the leave year. Second, the number of days of holiday that
someone is entitled to receive each year. Third, if the individual is required to take
leave at a particular time (e.g., between Christmas and New Year), you should
make this clear. Fourth, if the individual can be asked to work on bank holidays,
then that should also be made clear.

Any other paid leave that the individual is entitled to take: for example, this could
be a day’s leave on the individual’s birthday (a benefit that is offered by some
employers).

The place of work or the address(es) where the individual will work: If you want
the individual to be flexible with the place of work, then you can include a mobility
clause. A mobility clause says that the employer can require the individual to
move to a different location to work. But you can't act unreasonably. Exercising
a mobility clause reasonably involves looking at the seniority of the employee (a
more senior employee can be expected to be more flexible), and the impact that
relocating might have on an individual. In United Bank v Akhtar [1989] IRLR 507,
an employee had a mobility clause in his contract that said he could be asked to
work anywhere in the UK. He was given six days’ notice that he was to move to
Birmingham from Leeds. He was unable to do this, and after some discussions, he
resigned and claimed constructive dismissal. His claim was successful.

The employer’s address.

Terms and conditions relating to payments given if incapacitated due to sickness
or injury: In other words, sick pay. Is there company sick pay? How long does it
last? Are there conditions attached, for example they don’t get enhanced sickpay
if they are signed off sick while suspended for gross misconduct. If the individual
is only entitled to Statutory Sick Pay, then you need to say that.

The length of notice the individual is required to give, and the individual is entitled
fo receive, fo terminate the contract of employment: But remember that if you
dismiss the employee, assuming it's not a gross misconduct situation, then you
have to give the longer of contractual notice or statutory notice. Statutory notice
is one week for every year of service, up to a maximum of 12 weeks.
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e Where the employment is not intended to be permanent, the date it is to end:
this is for fixed-term contracts. If you put an end date in the contract, then also
allow yourself the flexibility to give notice early. For example, you could put that
the contract will end on 31 October 2024, but you reserve the right to terminate
earlier on one week’s notice.

e Any probationary period, including its conditions, and how long it is. There is
no legal requirement to have a probationary period, but if you do have one, then
you need to specify the details.

e |If the individual is required to work outside the UK for more than one month, the
duration of the period of work outside the UK, the currency of the remuneration
while abroad and any additional remuneration or benefits applicable to the
work. The terms and conditions relating to the eventual return to the UK should
be specified.

e Training that must be completed by the individual, including training that the
employer does not pay for. This speaks for itself. Although it's not a legal
requirement, it's good practice to also explain what happens if the training is not
completed satisfactorily.

The Employment Rights Bill, the government’s proposed new legislation which covers
a vast array of employment law issues, includes a provision that employers will be
required to also include a notice of worker’s right to join a trade union. We don't
know the exact form and content of this statement yet, and it's not likely to become
a requirement until the end of this year at the earliest.

Additional documents to be provided within
two months

There are also a number of items that must be provided within two months of the
individual starting employment. These documents can be provided in instalments:

¢ Pension arrangements

e Collective agreements: we will look at these in detail shortly, so here we will just
note that they must be referred to in the particulars of employment.

e Disciplinary rules: you need to explain the disciplinary rules and procedures that
apply, if applicable (you don't need to have these for workers).

e Appeal / Grievance procedures: this needs to include the name or description
of the person that the individual should apply to if they are dissatisfied with a
disciplinary decision or if they wish to raise a grievance, and how they go about
raising a grievance.

With disciplinary and grievance procedures, you must state they are non-contractual,
or you might give the worker the right to claim constructive dismissal if one of your
managers mistakenly breaches the disciplinary or grievance process.

© 2025 EMPLOYMENT LAW SERVICES LTD 6
PLEASE SEE DISCLAIMER AT WWW.VIRTUALEMPLOYMENTLAWACADEMY.COM/TERMS



TRANSCRIPT | VIRTUAL EMPLOYMENT LAW ACADEMY | 2025

As we can see, the list of things to be included in the written statement is long. An
employer can add more if it wants. For example, there might be things specific to
the job role (like terms relating to the replacement, repair and cleaning of uniform).
Or specific restrictions given the seniority of the role (such as a confidentiality clause
or posttermination restrictive covenants). It is important to be sure that the contract
covers everything the employer wants to have in place so that the employment
relationship works effectively.

What if the employer doesn't issue the
written statement?

Under section 11 of the ERA 1996, an worker can ask a tribunal to decide what
information ought to have been included. A tribunal will look for an express
contractual term that has been agreed verbally or in some other document, or imply
a term from the circumstances and how the contract has been performed in practice.

For example, in Mears v Safecar Security Ltd [1982] ICR 626, there was a dispute
over whether the employee was entitled to sick pay. Historically, the employer had
never paid sick pay and the employee had never asked for sick pay when he had
previously been off sick. The Court of Appeal ruled that the implied term was that
there was no entitlement to sickpay.

This bit is a bit complication. There is no freestanding right to compensation for a
worker who hasn’t been given the written statement of particulars by their employer.
But if a worker successfully brings another type of tribunal claim (e.g. a claim of
unfair dismissal), then some extra compensation will be added if the employer has
not provided a written statement of terms and conditions. That extra compensation
is either two or four weeks’ pay.

Employees also have the right not to be dismissed for requesting a statement of
particulars or complaining that they have not been given a full or accurate statement.
A dismissal for this reason is automatically unfair, and there is no minimum qualifying
service for bringing a claim (s104 ERA 1996).

Incorporation

We're looking at the express terms of the. Express terms can be written, they can be
verbal, and they can also be incorporated into the employment contract by referring
to other documents.

As an example, let's look at the case of Peninsula Business Services Ltd v Sweeney
[2004] IRIR 49. Mr Sweeney worked for Peninsula as a sales person. After
resigning, he claimed about £21,000 in commission. Peninsula didn’t deny that
he’'d earned it, but they refused to pay it. They argued — and they won — that
Mr Sweeney’s employment contract referred to a document where the terms of the
commission payments were set out — and that document said that commission would
not be paid until one month after the customer paid, and then only if the employee
was still in employment at the end of the month.
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The Court of Appeal said that separate commission document had been incorporated
info Mr Sweeney’s contract, and therefore he wasn't due the £21,000 because no
future commission was due once he'd left employment.

The most common source of incorporated terms is collective agreements and staff
handbooks. So let's look at those, and then we'll move on to look at implied terms.

Collective agreements

Collective agreements are agreements reached between an employer and a
recognised trade union.

The presumption is that collective agreements are NOT legally enforceable by the
trade union. To be legally enforceable by the union against the employer (or vice-
versa) it must contain a provision stating that the parties intend it to be a legally
enforceable contract (section 179 Trade Union and Labour Relations (Consolidation)
Act 1992). In redlity, that is rare.

But sometimes their terms are ‘incorporated’ into individual employment contracts by
having a clause in each individual’s employment contract stating that the collective
agreement forms part of the employment contract.

Not all of the collective agreement will necessarily be incorporated this way: some
aspects, such as a collective bargaining procedure to be followed by the union and
employer, are not suitable for inclusion because they do not confer any rights on
individual employees.

But where terms are incorporated — which is often seen with things like working hours,
annual leave, or redundancy payments — then the employees will be able to rely on
those terms as if they were expressly set out in their own employment contracts.

Staff handbooks

You can sometimes think of the contract as the skeleton of the employment relationship,
and the staff handbook as the meat on the bones. | use ‘staff handbook’ and
‘policies’ interchangeably here: a staff handbook is usually a combination of the HR
policies grouped into a single pdf, perhaps with a bit more added about workplace
culture and practical operational information.

Whether or not the terms of a staff handbook are incorporated into the contract
depends on what the handbook says, and how it is dealt with within the contract.
Normally, you want the contract to say that the staff handbook does not form part of
the employment contract. Some organisations have a handbook split into two parts,
where part 1 is contractual and part 2 is not. The important thing is to be clear
whether you, as employer, want parts of the handbook to have contractual effect.
Normally you don't.

If there is nothing in the contract referring to the handbook, then it is difficult to
predict whether courts will regard the handbook’s contents as having contractual
status.
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Here's an example: in Keeley v Fosroc International Ltd [20068] IRLR 961, the staff
handbook included this statement:

“Those employees with two or more years’ continuous service are entitled fo receive
an enhanced redundancy payment from the company.... Details will be discussed
during both collective and individual consultation.”

When Mr Keeley was made redundant, he did not receive that enhanced payment.
He successfully argued that this was a breach of contract. The Court of Appeal said
that words like ‘entitled” made it clear it was intended to be contractually binding,
even though it only appeared in the staff handbook and not the contract itself. The
lesson? Be careful with your wording.

Implied terms - Employer Duties

Implied terms are ones that might never have been discussed between the employer
and the employee, but are obvious, or are ‘custom and practice’, or are necessary
to make sense of the contract. They form part of the contract.

Most implied terms favour the employee, so | call them ‘employer duties’. The most
common one is the term of trust and confidence, which we'll talk about shortly. There
are a few which favour the employer, and | call them ‘employee duties’. We'll come
to them in about 20 minutes.

Implied terms can come from the law. For example, it is implied into every contract
of employment there is a duty of equality (which comes from the Equality Act 2010).
There is no requirement on the employer to explain the details of the Equality Act
2010 to the employee or to put it in the written contract. It is the law and therefore
it is implied into every contract of employment.

But most commonly, implied terms come from ‘custom and practice’.

For a term to arise from custom and practice, it must be ‘reasonable, notorious
and certain’. ‘Reasonable’ means it must be reasonable to imply it info a contract;
‘notorious’ means it must be well-known throughout the organisation; and ‘certain’
means it must be something that has regularly happened in the organisation.

For example, if an organisation has regularly given all employees a £100
supermarket voucher at Christmas, then it could become an implied term of the
contract of employment because it is notorious (i.e. well known throughout the
company), certain (because it happens regularly) and it is reasonable to treat it as
an implied term.

Let's look at a caselaw example. In Park Cakes Ltd v Shumba and others [2013]
IRLR 800 CA, the employees argued that they should get an enhanced redundancy
payment because the employer had always paid enhanced redundancy payments
in the past.

At paragraph 35 of the judgment, Underhill lJ described how a court should
approach the question of whether a practice that has been followed in a particular
workplace will amount to a contractual term :
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‘The essential question in a case of the present kind must be whether, by his
conduct in making available a particular benefit to employees over a period, in
the context of all the surrounding circumstances, the employer has evinced to the
relevant employees an intention that they should enjoy that benefit as of right. If
so, the benefit forms part of the remuneration which is offered to the employee
for his work (or, perhaps more accurately in most cases, his willingness to work|
and the employee works on that basis. ... It follows that the focus must be what
the employer has communicated to the employees. What he may have personally
understood or intended is irrelevant except to the extent that the employees are,
or should reasonably have been, aware of it.

There are also terms implied into the contract of employment that are central to the
employment relationship. These are seen as being fundamental to the contract and
therefore do not need to be specifically mentioned in written documentation. We will
now look at examples of these.

Mutual trust and confidence

Mutual trust and confidence is a term that is implied into all employment contracts.
lt's a term invented by judges, and it basically means that the employer and the
employee must treat each other reasonably.

It usually crops up in the context of constructive dismissal, it occasionally crops up
in the context of restrictive covenant injunctions (which we’re not covering on this
course), and hardly ever crops up anywhere else. It essentially means that in certain
circumstances where an employer behaves unreasonably, an employee can treat
themselves as constructively dismissed and bring an unfair dismissal claim.

We'll look at constructive dismissal in detail in module 4, but for now | just want
comment that this is not only very important now, but it will become even more
important in a couple of years time when unfair dismissal becomes a day one right,
and so employees will be able to claim constructive dismissal if the employer behaves
unreasonably during the first two years.

We'll look at it in detail, but first let's just look at a couple of examples of when
tribunals have said the term has been breached.

In the case of the Isle of Wight Tourist Board v Coombes [1976] IRLR 413, Miss
Coombes was a PA. One day, she had an argument with her boss and, in an
open plan office and in front of more junior employees, he told her that she was an
‘intolerable bitch on a Monday morning’. She resigned and successfully claimed
constructive dismissal, because calling her an ‘intolerable bitch’ in front of others
was a breach of the implied term of mutual trust and confidence.

Another example is Morrow v Safeway Stores plc [2002] IRLR 9. The employee
was a bakery production manager who had been criticised several times for poor
performance. Her manager reprimanded her publicly in front of colleagues and
customers. Even though a reprimand was reasonable, doing it in front of others was
unreasonable, and she won a constructive dismissal claim based on this breach of
mutual trust and confidence.
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The existence of the implied term of mutual trust and confidence does not mean that a
manager cannot manage. An employee can be told that they are underperforming,
but the method of telling them that must be reasonable. Shouting, or reprimanding
employees in front of others, is likely to be a breach of this implied term.

Mutual trust and confidence is not just about reprimanding employees. It can be
breached in a number of other situations, for example:

e The manner in which employees are persuaded to accept a change in terms: In
Cantor Fitzgerald International v Bird [2002] IRLR 867 QBD, employees were
asked to accept a change in the way that they were paid. The way this was
communicated was quite aggressive, and the explanation of the proposals was
misleading. This was a breach of mutual trust and confidence.

e Unreasonable accusations: in Robinson v Crompton Parkinson Ltd [1978] IRLR
61 EAT, a breach of mutual trust and confidence occurred when an employee, of
many years’ service, was unreasonably accused of theft.

» Not investigating an allegation of sexual harassment: In Bracebridge Engineering
v Darby [1990] IRLR 3 EAT, an employee alleged that she had been submitted
to a sexual assault by two male colleagues. The breach of mutual trust and
confidence occurred when the employer did not investigate the matter fully.

e Refusing some flexibility in the contract of employment: In exceptional
circumstances, it can be a breach of the implied term of trust and confidence for
an employer to insist on strict compliance with express terms of an employment
contract. In GMB Union v Brown (2007) UKEAT/0621/06, the GMB's insistence
on strict compliance with its standard grievance procedures amounted to a breach
of trust and confidence, as it was unreasonable to require the employee to discuss
her grievance with the manager perceived as the source of her problems.

e Treating one employee less favourably than another: If an employer treats one
employee less well than others in a particular case, this may amount to a breach
of the term of trust and confidence. In Transco v O’Brien [2002] ICR 721 CA,
the employer gave enhanced terms to 70 members of the workforce but not to
Mr O'Brien because they saw him as ‘different’ because he was supplied by
an agency. Once a tribunal decided he was, in fact, an employee, he won his
constructive dismissal claim because he'd been treated differently to others.

In Malik v Bank of Credit and Commerce International SA [1997] IRLR 462, BCCI
collapsed following widespread allegations of fraudulent actions. Mr Malik, who
worked for the bank, argued that the corrupt behaviour of the Bank's senior executives
amounted to a breach of mutual trust and confidence. He said that working for the
Bank meant that there was now a stigma attached to him which made it very difficult
to find a new job. In deciding that this was a breach of mutual trust and confidence,
the House of Lords gave this definition of constructive dismissal, which is now the
classic definition:

‘an employer may not without reasonable and proper cause conduct itself in a
way calculated or likely to destroy or seriously damage the relationship of trust
and confidence between the employer and employee’.
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Let's look at a few bits of that definition. First, note that the employer’s conduct
doesn't have to be “calculated’, or ‘intended’, to seriously damage the employment
relationship. It will potentially breach the implied term if the employer’s conduct is
‘likely” to seriously damage the employment relationship.

Also, the words ‘without reasonable and proper cause’ are important. An employer
may act in a way that damages trust and confidence, but with a good reason to do
so. If it's got a good reason, then there won't be a breach of the implied term, and
the employee won't be able to claim constructive dismissal.

As an example, in Amnesty International v Ahmed [2009] ICR 1450 EAT, the
employer refused a promotion that would have involved travel to Sudan because the
employee’s Northern Sudanese ethnic origin would put her safety at risk of injury or
even death. Although this was direct race discrimination, it was not a breach of the
implied term of trust and confidence because, although the employee felt offended
and discriminated against, the employer’s reason was entirely justified.

We've looked at the biggest implied term, mutual trust and confidence, so let's move
on fo look at other implied terms in the employment contract.

Reasonable disciplinary and grievance
procedures

There's an implied term that grievances must be resolved within a reasonable period.
In WA Goold (Pearmak) Ltd v McConnell [1995] IRLR 516, an employer who failed
to hear a grievance over a two-month period, despite repeated requests from two
employees, was found to be in breach of that term. In Mclory v Post Office [1993]
IRLR 159 QBD, an employer who suspended three employees for six months while
investigating charges of violence was found to be in breach of contract. The court
implied a term that an employer would only suspend on reasonable grounds and
would continue the suspension only for so long as there were reasonable grounds
for doing so.

Providing a safe working environment

Employers must provide a reasonably safe system and place of work. That includes
making sure that the equipment and fellow employees are reasonably safe. Failure
to comply, or to offer alternative employment when it is not practical to comply, may
amount to a constructive dismissal. In Marshall Specialist Vehicles v Osborne [2003]
IRLR 672 EAT, the employer breached this duty when requiring an employee to do
so much work that she became ill.

Pay reasonable wages

An employer cannot avoid paying wages by asserting that no wages were ever
explicitly agreed. The Court of Appeal confirmed in the case of Driver v Air India Ltd
[2011] IRLR 992 that if a contract of employment does not specify a contractual level
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of payment — in that case for working overtime — then the law will imply a contractual
right to ‘a reasonable sum’.

Providing work

There is no general ‘right to work’. The employee is normally only entitled only to
their wages, not to be provided with work. As Asquith J put it in Collier v Sunday
Referee Publishing Co Ltd [1940] 2 KB 647 ‘Provided that | pay my cook her wages
regularly, she cannot complain if | take all or any of my meals out.’

But it's different where the employee needs to be able to exercise their skills = either
to maintain them or to protect their personal reputation. In William Hill Organisation
Ltd v Tucker [1998] IRIR 313 CA, the employee was working on a new approach to
betting. He gave notice that he planned to resign and was put on garden leave (in
other words, he was required to remain on the payroll but not work) for six months.
He successfully challenged this decision, because not allowing him to work for six
months meant that he was not able to continue developing his skills. That's quite
an unusual example; a more common example would be with a pilot, where the
airline needs to continue allowing them to fly, because without flying hours their
accreditation will lapse.

Implied terms - Employee Duties

As well as there being duties on the employer which the law implies, there are also
implied duties on the employee:

Doing work personally

An employee is obliged to do the work personally. They may not normally delegate
their work to someone else (unless they're a manager doing their job by delegating).

Exercise reasonable care

Employees must take reasonable care when performing their duties. In principle, an
employee who causes loss to their employer by failing to take reasonable care could
be sued by the employer.

In Janata Bank v Ahmed [1981] IRIR 457 CA, a bank manager authorised overdrafts
for customers without carrying out reasonable checks. That was held to be a breach
of the implied term to take reasonable care carrying out his work, and the Bank was
entitled to sue Mr Ahmed for its financial losses.

Obey instructions

An employee is under an implied duty to carry out the employer’s reasonable and
lawful instructions. Failure to do so will mean they are in breach of contract, and
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in fact this is usually listed as a disciplinary offence in the employee’s contract. To
breach this implied term, the instruction must be ‘reasonable’ and ‘lawful’.

An order is ‘lawful’ if it falls within the employee’s job description and does not
break the law. For example, an instruction to a lorry driver to drive at 100mph
would be an unlawful order, and the driver would not be in breach of contract for
refusing to follow it.

Whether an instruction is reasonable will depend on all the circumstances. The
100 year old case of Ottoman Bank v Chakarian [1930] AC 277 is a classic
example of this. It involved an instruction to an employee to go to the Bank’s Head
Office in Constantinople in Turkey (something that fell within his contract, so it was a
lawful instruction). Fair enough — except he was then sentenced to death in Turkey
for having in the past been on the wrong side of a civil war. He asked to leave
Turkey, the employer insisted he remain, but he fled and was dismissed as a result.
Unsurprisingly, the instruction to remain was held to be an unreasonable instruction,
and the bank was held to be in breach of his employment contract by dismissing him
for refusing to comply with it.

Interplay between express terms and
implied terms

Generally, express terms in an employment contract will take precedence over
implied terms. What's written in the contract will normally ‘trump’ what isn't.

But implied terms can have an impact on the way that an employer is able to
operate an express term. For example, a contractual right to move an employee’s

place of work would be subject to an implied term that the employer would act
reasonably in the way it did so — United Bank v Akhtar [1989] IRLR 507).

There can be exceptional circumstances where an implied term limits an
employer’s right o rely on an express term of the contract. In Aspden v Webbs
Poultry [1996] IRLR 521, HC the High Court held there was an implied term which
restricted the employer’s right to dismiss an employee where, in so doing, the
termination would deprive the employee of his right to permanent health insurance.
Recently, in USDAW & Ors v Tesco Stores [2024] UKSC 28 the Supreme Court
held that Tesco’s express contractual right to terminate employment was limited by
an implied term that the right would not be exercised to deprive employees of a
‘retained pay’ benefit which had been thought to have been permanent.
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MODULE 2:

EMPLOYMENT
STATUS

The types of relationship

In the UK, there are three types of working relationships:
1. Employee

2. Worker

3. Independent contractor (also commonly known as a freelancer or self-employed
person).

Just have a look at p64 - this is a list of what employment rights employees versus
workers have. And with the exception of a couple of things we'll cover, independent
contractors don’t have any of them.

In most cases, someone’s status is obvious. But sometimes, the parties get it wrong
or, more often, the employer will classify someone as having a less protected status
than they should have, either to avoid them getting certain rights or to try to take
them outside PAYE.

An employer cannot choose, or impose, the status an individual has. The status
always depend on the reality of the working relationship, which a tribunal will
decide if it's contested, not what label the employer — or even the employer and
individual jointly — have chosen to use.

An example of this is Autoclenz ltd v Belcher and others [2011] UKSC41. Six
individuals worked as car valeters. They signed a document that said they were
independent contractors, and so not entitled to employment rights. But the way that
they were working was clearly that of employees. The Supreme Court held you
look at the reality, not what the contract says, and where the reality contradicts the
contract, you ignore what's in the contract. So the six car valeters were, in reality,
employees, with full employee rights.
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Why does it matter?

There are five reasons why employment status matters: employment rights, tax,
vicarious liability, intellectual property and immigration.

1. Employment rights

Employment status sets employment rights. In very broad terms, employees are
entitled to all the employment rights contained in employment legislation, a worker
is entitled to some of them and an independent contractor is usually only entitled to

the rights contained in their contract, with a few exceptions. There’s a list of the main
rights at p64 of the Workbook.

2. Tax

Employees and the self-employed are treated differently by HMRC when it comes
to tax. HMRC doesn’t recognise ‘worker’ as a category, so it calls some ‘workers’
employees and some ‘workers’ self-employed. HMRC also complicates things
through the IR35 tax regime — something I'm not going to cover today. And to make
things even trickier, employment tribunals and tax tribunals are not bound by each
other’s decisions. It's therefore possible — and has happened - for an individual
to be treated as an employee for employment law purposes and an independent
contractor for tax purposes, or vice versa.

3. Vicarious liability

An employer will normally be vicariously liable for negligence and other acts
committed by their employees, whereas the employer won't normally be responsible
for the negligence of a selfemployed person. But the demarcation can be very
unclear, particularly when it comes to workers.

4. Intellectual property

An employer automatically owns intellectual property rights in works created by an
employee in the course of their employment. If the individual is an independent contractor
or worker, then the individual owns the infellectual property rights unless they’ve signed
a specific agreement to assign those rights to the ‘employer’ (or principal).

5. Immigration

Immigrants have different entry routes into the UK as employees than they do as self-
employed individuals.

This module is concerned with the first of these five issues only: deciding employment
status so as to work out what employment rights somebody has. Obviously, there’s a
lot of overlap, but this course is on employment law, not tax law, IP law or immigration
law. If you're a member of the HR Inner Circle, we have a Zoom Q&A session with
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David Kirk, an employment status and tax specialist, on Thursday 30 January — it's
one not to miss, and the recording will be in the HRIC members’ area.

Let's now look at how tribunals approach deciding who is an employee, who is a
worker, and who is self-employed. The first two terms are defined, albeit in a rather

vague way, in the Employment Rights Act 1996.

An Employee

An employee is defined in section 230 of the Employment Rights Act 1996 as:

“an individual who has entered into or works under (or, where the employment
has ceased, worked under| a contract of employment.”

A contract of employment is defined as:

“a contract of service or apprenticeship, whether express or implied, and (if it is
express| whether oral or in writing.”

A contract of service is an old-fashioned term that just means a contract of
employment. If this feels all rather circular, that's because it is. What is worth noting,
though, is that it is not necessary for there to be a written contract for someone to
be an employee — otherwise an employer could easily prevent an employee getting
employment rights just by not giving them a written contract.

Just for now, I'm just looking at definitions. We'll come to the tests for working out
who falls under what label shortly.

A worker

A worker is defined in section 230 of the Employment Rights Act 1996 as:

“an individual who has entered into or works under (or, where the employment
has ceased, worked under)—

(a) a contract of employment, or

(b) any other contract, whether express or implied and (if it is express) whether
oral or in writing, whereby the individual undertakes to do or perform personally
any work or services for another party to the contract whose status is not by
virtue of the contract that of a client or customer of any profession or business
undertaking carried on by the individual.”

The definition means that there are three elements to being a worker:
1. The individual has to work under a contract;
2. The individual must perform the work personally; and

3. The other party is not a customer or client of the individual under that contract.
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These workers are sometimes called ‘limb (b) workers’ because the precise section
of the Employment Rights Act 1996 in which the definition occurs is section 230(1)
(b), or limb ‘b".

So if a dominant feature of an arrangement is that the person is to provide
personal service — meaning there is no right to send a substitute - then the person
is likely to be at least a worker, and possibly an employee.

The difference between a worker and a genuinely self-employed person is
reasonably obvious. With a worker, they have to turn up, they can’t send
someone else without your permission and they are subject to some control by you
over when and how they do the work.

Contrast that with a self-employed person, who can send a substitute, and who, in
the main, decides themselves how to do the work.

The difference between a worker and an employee is harder to pin down. Again,
thinking of a typical employee and comparing them with a typical worker can
help to highlight the differences. A typical employee has a regular and predictable
work pattern and is not engaged on a job-by-job basis. The employee can expect
to be given work by the employer and is obliged to do it. A worker might have
little expectation of being offered work and can turn it down if offered.

Independent contractor

An independent contractor is easier to define. It's someone who is in business on
their own account and who supplies their work or services to customers and clients.
They have no obligation to accept engagements and they have no right to be given
work by anyone. They are usually sole traders, although sometimes the term can
cover those operating through one-person companies or partnerships.

An independent contractor has very few employment rights. They are:
1. The right to be protected from risks to their health and safety.

2. Theright notto be discriminated against where their contract requires them to perform
the work personally; this will catch some, but not all, independent contractors.

3. In certain circumstances, the right not to suffer a detriment for having made a
protected disclosure. We'll cover that in module 9.

How to work out
employment status

Tribunals will look at any express agreement between the parties, but mainly at what
actually happens on a day-to-day basis. What happens in reality is more important
than what has been written down on a piece of paper — usually, a piece of paper
prepared by an employer’s lawyers with the aim of preventing issues of employee
status from arising.
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There are two common ways in which a contract might try to defeat employment
status, but the courts will say that reality ‘trumps’ what is written down in the contract:

1. An employer asks an individual to do ‘bits and pieces’ of work for them, as and
when needed, and has that in a contract saying the individual is self-employed.
The individual agrees. Over time, the work becomes more regular, and the
individual slips into a pattern of working from nine to five on Monday, Tuesday
and Thursday every week. It is not that either the employer or the individual set
out to deceive each other; the situation has simply ‘evolved’.

2. Sometimes, the parties include substitution clause in a contract. That's a clause
that says the individual is allowed to send someone else to do their work. That
means they’re not obliged to provide their services personally, which is fatal to
someone being an employee or worker (and shunts them into self-employed).
But if the parties don’t abide by that in reality, the courts will regard it as ‘sham’
clause and ignore it. Sometimes, an employer (or its legal adviser) may include
a substitution clause in a contract without meaning it to apply, and where the
individual does not understand the significance of it. Again, if the tribunal thinks
a clause is a sham clause, whether deliberate or not, then it will ignore it and
decide what the true position is.

If you were listening closely, you'll have just heard me say that personal service is an
absolute requirement for employee or worker status — so | want to talk a little more
about it.

Personal service

For a contract of employment or ‘worker’ to exist, it must be an individual’s own
work and skill that is provided. So, a right to send a substitute to do the work is
inconsistent with ‘employment’ or ‘worker’ status. This was the case in Express &
Echo Publications Ltd v Tanton [1999] ICR 693 CA, where a newspaper delivery
driver was held not to be an employee because his contract allowed him to arrange
for another trained and suitable person to cover for him if he was ‘unable or unwilling
to perform the services himself’. That meant he was not obliged to carry out work
personally, and therefore was not an employee.

But it's not a hard and fast rule. A limited, occasional power to delegate work to
somebody else can be consistent with employee status. In MacFarlane v Glasgow City
Council [2001] IRLR 7 EAT, a gym instructor could arrange for a replacement, but only
if she was ‘unable’ to take a session. The replacement had to be another instructor who
was already on the Council’s books, and the Council would pay them directly instead
of her. She was found to be an employee. The important point was that the individual
didn’t have freedom to send a replacement whenever she wanted; it could only be
when she was unable to work herself, and it could only be someone the Council had
pre-approved. So although there was an ability to get another to do the work, it was
a very limited ability and was held not to be enough to prevent employment status.

If the contract says the individual must get the employer’s approval before arranging
a replacement, then this is also consistent with employee status because, in reality,
the employer still decides who is doing the work - Consistent Group Ltd v Kalwak

[2007] IRLR 560 CA.
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Mutual obligation

As well as there having to be a need for personal service, to be an employee, an
individual must be contractually obliged to do the work that is given to them, and the
employer must be contractually obliged to provide work. That is known as ‘mutual
obligation’.

If there is ‘mutual obligation’, then the individual might be an employee. If there
is no ‘mutual obligation’, then the individual may be a worker, or an independent
contractor but cannot be an employee.

Carmichael v National Power plc [2000] IRLR 43 was a case where the individuals
worked as tour guides at a power station. Every month, they would be contacted
and told what tours had been booked, and they would be asked whether they were
available to do them. Sometimes they were not offered any work. If they didn’t want
to do the tours, then they could refuse. The Supreme Court held the tour guides were
NOT employees because there was no mutuality of obligation. They were workers -
casual workers, to be precise.

Pausing here, it is worth noting that this case shows us why individuals who are
working on zero-hours contracts will not normally be employees. There is no
obligation on the employer to offer them any work, and usually no obligation on the
individual to accept any work that is offered. This flexibility is core to the concept
of a zero-hours contract. It is not normally possible, therefore, for the individuals to
be employees unless the ‘zero hour’ element of a contract is held to be a sham. But
individuals working under a zero-hours contract may still have ‘worker’ status, which
does not require the same mutuality of obligation as ‘employee’ status.

Of course, once the Employment Rights Bill is passed, workers on zero hours contracts
will have the right to be offered regular hours. That might switch their status from
‘worker’ to ‘employee’ and give them a raft of employment rights they don’t currently
have. Watch this space!

So we know about personal service, and we know about mutuality of obligation.
Ultimately deciding employment status is a question of looking at the overall picture;
this is shown in the case of Ready Mixed Concrete v Minister of Pensions [1968] ER
433. The case is over 50 years old, but it's the first and classic case that deals with
employment status.

In Ready Mixed Concrete, the individuals drove lorries that they, themselves, owned.
They delivered concrete to customers. Some features pointing towards them being
employees, as opposed to self-employed, were:

e They had to wear a uniform (suggesting a level of control from the employer,
pointing towards employment status).

e They had to be sure that their lorries were available for company work at certain
hours (an obligation to work).

e They could only use the lorries for company business (again, suggesting a level
of control).

e They had to obey orders from the foreman (an issue of control).
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e They could sell the lorries back to the company at an agreed valuation (the inability
to negotiate is not consistent with someone running their own small business).

But against those factors, which pointed to employment status, there were others
pointing to self-employment:

e They were responsible for the running costs and the maintenance of the lorries
(so they stood to profit by buying cheaper petrol and keeping their lorries well
maintained).

e They could ask someone else to drive the lorry for them, and they could own more
than one lorry (so there was no obligation on them to be personally available to
work).

e They paid their own tax and National Insurance contributions (at the time, this
was an important point, but modern cases say it's little more than a reflection of
the label the employer has imposed).

The court found there was sufficient control for the individuals to be employees, but
the fact they could ask someone else to drive the lorry for them, and provide more
than one lorry, meant there was no obligation to provide services personally. If they
didn’t need to do the work personally, they couldn’t be employees or workers, and
so it followed they must be self-employed independent contractors.

Ready-Mixed Concrete is the most quoted case on employment status. But the law
has become much more complicated since it was decided in 1968.

Over the years, case law has established three tests that the courts use to decide the
status of an individual. They are usually referred to as:

1. The control test
2. The integration fest
3. The economic reality test

Let's explore them in more detail.

The control test

This test looks at the extent to which the ‘employer’ controls the work of the individual.
As we saw, control was an important part of deciding employment status in Ready
Mixed Concrete - the lorry driver case.

For the “test’ of control to be met, the individual must be subject to the directions
of the employer. It doesn’t need to be detailed control, but the more control the
employer has over the individual and their work, the more likely it is that they’ll be
an ‘employee’ under this test. Aspects of ‘control’ can include an employer directing:

e when and where the individual carries out the work

e how the individual carries out the work
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e that the individual is subject to its rules and disciplinary procedures
e what the individual wears

e what training the individual must have

e how the individual must behave

e what meetings the individual must attend

The ‘control’ test is probably the least important of the three tests in the modern
workplace. Many people who are undoubtedly employees are not tightly controlled
in their work by their managers, because they are either senior, very experienced or
specialised. This point was emphasised in the recent tax case of HMRC v Professional
Game Match Officials UKSC 2021/0220, which related to parttime football
referees. This case played down the importance of actual control — recognising that
highly skilled individuals like referees will have a lot of autonomy over their work.
This does not mean, as a matter of course, that they cannot be workers (or even
employees).

But there must be some control for the individual to be an employee or worker. In
the parttime referee case I've just referred to, HMRC relied on the existence of an
overall framework of control including disciplinary procedures and rules of conduct
by which the referees were bound.

If there is no control over how someone does their work — for example, with the
plumber | hire to fix my leaky sink — then the individual will not be an employee.

So, if there’s no control, then they won't be an employee. If there IS control, then it
doesn't follow that they ARE an employee, because there is still the issue of personal
service, mutuality of obligation, and other factors which I'll come to.

The integration test

This test looks at how integrated into the business an individual is. The more integrated
they are, the more likely they are to be an employee (or worker) rather than an
independent sub-contractor.

Factors include:

e being subject to the business’ rules and disciplinary processes

e having to wear a uniform

e having a right to company sick pay and holiday pay

e having the right to take parental leave

e enjoying the same benefits as employees

e being allowed access to the company’s intranet and other internal systems

So, as we go through this, you're probably wondering where this is getting you and
why there isn't a clear, binary answer to somebody’s employment status. And you're
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right to wonder because there isn’t such an answer. There have been multiple calls
for reform, but unless you're going to give full employment rights to every individual
— which may happen under this government — there must be categories of workers.
And the boundaries are blurred, and the case law is confusing, because judges
develop the law to reach the result they think achieves justice in any given case.

The economic reality test

The third test, the ‘economic redlity test’, focuses on whether the individual is a
person in business on their own account, or dependent upon the ‘employer’. This
includes the following factors:

e the amount of financial risk involved for the individual in delivering the work
o whether the individual can profit from performing the work

e what investment, if any, the individual has made in relation to the delivery of the
work

o the extent to which the individual has an opportunity to profit from sound
management in the performance of the work

o whether the individual recruits their own helpers
o whether the individual provides their own equipment

o whether the hours worked by the individual are fixed by the employer or open-

ended

e whether the individual is guaranteed to be paid, and is paid regularly, or whether
the individual is paid per job

o whether the person can dictate the terms on which they work, and whether they
can work for multiple principals

o whether the individual is registered for VAT (usually a strong indication of self-
employment)

Any individual who gets paid directly by customers is unlikely to be an employee.
In Quashie v Stringfellow Restaurants Ltd [2013] IRIR 99 CA, a lap dancer was
not an employee because she negotiated her own fees with clients, she took the
risk that she might be out of pocket on any particular night, and she received only
the money paid by clients (after the venue’s deductions). She was running a mini-
business herself.

This is the main test adopted by tribunals, and really it amounts to little more than
sitting back and thinking, ‘does this person, what they do and how they do it most
naturally fall into the category of employee, worker, or self-employed contractor?’

It reflects an important decision from the Court of Appeal from early 2022.
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The modern approach

In 2022, the Court of Appeal looked at employment status in the context of the IR35
tax regime. HMRC v Atholl House Productions Ltd [2022] IRLR 698 concerned the
tax affairs of Kaye Adams, a television and radio presenter known mainly for Loose
Women and The Wright Stuff. HMRC argued that although she worked through a
personal services company, Atholl House Productions Limited, in reality she was an
employee. The case went to the Court of Appeal on several issues, including the
relative importance of the control test, versus the personal service test, versus the
economic reality test

The Court of Appeal held: “These submissions raise the possibility that whether an
individual is, in law, an employee could depend on which test the court or tribunal
chose to apply. This cannot be, or certainly should not be, the state of the law.
It would be intolerable if an individual’s employment rights or tax position could
depend on the choice of one out of two or more different, and potentially conflicting,
tests.”

Following an extensive review of the authorities, the Court stated: “It is wrong
to treat Ready Mixed Concrete and the line of cases including Hall v Lorimer as
representing two separate tests, with the possibility that the result in any particular
case could depend on which test is applied. Both approaches recognise mutuality
of obligation and the right of control as necessary pre-conditions to a finding that a
contract is one of employment. Once those necessary, but not necessarily sufficient,
conditions are satisfied, both approaches require the identification and overall
assessment of all the relevant factors present in the particular case. In other words,
they are both multi-factorial in their approach.”

So the Court of Appeal basically said: look at everything, and pick the best label.
And although control and integration are important factors, this case makes it clear
they are NOT decisive.

The gig economy — worker status

There have been loads of cases over the last eight or so years that have looked at
the status of individuals working in the gig economy, also known as the ‘on-demand’
economy.

It would be easy, although quite dull, to go through all of them. 1'm not going to do
that. 1'm going to choose a couple of highlights.

A common thread that runs through these cases is how the businesses involved
created documents to convey the impression that an individual is an independent
contractor, whereas the reality showed otherwise.

The key gig economy case involves Uber. The case started in the Employment Tribunal
in 2016 and moved through the court system until 2021, when the Supreme Court
released its judgement. Uber lost in every court. Let's look at the Supreme Court’s
judgement in some detail, as it provides an interesting insight into the approach the
courts now take in establishing the status of individuals.
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Uber BV and others v Aslam and others
[2021] UKSC 5

You can see the facts of Uber in the Workbook, so there’s no need for me to repeat
them here.

Uber brought about one main change.

Previously, under Autoclenz Ltd v Belcher [2011] UKSC 41, the Supreme Court had
said the starting point for working out ‘employee’ versus ‘worker’ is to look at the
contract and then look at what happens on the ground to see if that's inconsistent
with the contract. Uber reversed this.

The starting point now is to look first at what happens on the ground, because the
contract is almost always written by the employer and the individual has little or no
ability to influence the terms.

So, we look at the nature of the work that's being done. We look at the nature of the
arrangement between the individual and the employer. And we see whether that is
the sort of arrangement that employment law is supposed to protect. And anything
put into the contract that is designed to avoid liability and avoid employment rights
should be ignored.

In the Uber case, despite the documentation that suggested the drivers were running
their own business, the Supreme Court said there were five things that demonstrated
that the services performed by drivers and offered to passengers through the Uber
app were very tightly defined and controlled by Uber, and that these five aspects
pointed to the drivers being workers. They’re in the Workbook so I'm not going to
read them out.

1. Absence of drivers’ ability to negotiate price with customer: the remuneration
paid to drivers for the work they did was fixed by Uber, and the drivers had no
say in it (other than by choosing when and how much to work). Uber’s control
over remuneration further extended to the right to decide at its sole discretion
whether to make a full or partial refund of the fare to a passenger in response to
a complaint by the passenger about the service provided by the driver.

2. Absence of drivers’ ability to negotiate terms with Uber: the contractual terms on
which drivers performed their services were set by Uber, and drivers had no say
in them.

3. Control over drivers accepting/declining rides: although drivers had the freedom
to choose when and where to work, once a driver was logged onto the Uber app,
their choice about whether to accept requests for rides was constrained by Uber
in two ways. First, by controlling the information provided to the driver. The driver
was not told of the passenger’s destination until the passenger was picked up, so
the driver had no opportunity to decline a booking on the basis that the driver did
not wish fo travel to that particular destination.

Second, Uber penalised drivers who failed to accept a set proportion of trips
they were offered. Uber argued this was justified because refusals trip requests
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caused delay to passengers and led to customer dissatisfaction. The Supreme
Court said the question, though, was not whether the Uber system of control
was in its commercial interests, but whether it placed drivers in a position of
subordination to Uber. The Court found that it plainly did.

4. Control over the way drivers delivered their service: Uber vetted the types of cars
that could be used, and the Uber technology — included the suggested routes -
was wholly owned and controlled by Uber.

5. Uber controlled the drivers’ communication with customers: Uber restricted
communication between passenger and driver to the minimum necessary to
perform the particular trip and took active steps to prevent drivers from establishing
any relationship with a passenger capable of extending beyond an individual
ride. For example, the drivers never found out the riders’ surname, and were
specifically prohibited by Uber from exchanging contact details with a passenger
or contacting a passenger after the trip ended other than to return lost property.

To sum it all up: the Supreme Court said look at the reality on the ground. If the
reality says ‘this person is a worker’, then don’t worry too much about what's been
put in the contract fo try to make it look like they're selfemployed. Uber drivers were
‘workers’ and accordingly had the right to paid annual leave and minimum wage.

Pimlico Plumbers Ltd v Smith [2018] UKSC 29

Another important case, which has also gone to the Supreme Court, is Pimlico
Plumbers Ltd & another v Smith [2018] UKSC 29. The Supreme Court agreed with
the Employment Tribunal’s finding that Mr Smith, a plumber at Pimlico Plumbers, was
a ‘worker’.

Again, the details are in your Workbook, so I'm not going to go through them here.

Dewhurst and others v (1) Revisecatch Ltd t/a Ecourier; (2) City Sprint (UK] Ltd
ET/2202512/2016 is another case I'm going to mention briefly. It was an
employment tribunal case that examined the status of cycle couriers. I'll just run
through the facts.

To become a courier, applicants had to pass a two-day recruitment process.
Successful applicants were presented with a document called a ‘confirmation of
tender to supply courier services’, which treated them as self-employed contractors.
They had to acknowledge a number of key terms, which included statements that:

e the courier was not under any obligation to provide services
e the company was under no obligation to provide work

e the courier could use a substitute to provide the courier service provided the
substitute satisfied certain criteria

o if the courier did not work, then they would not get paid

There was no entitlement to holiday, maternity or sick pay, and couriers were paid

by the job.
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Despite the statements in the ‘confirmation of tender to supply courier services’
document, in reality, couriers:

e had to log into the company’s city tracker system when on circuit and log out at
the end of the day

e had to wear a company uniform

e had to work when they said they would

e were directed by radio and mobile phone
e were told to smile

The Tribunal held that Ms Dewhurst had been recruited by City Sprint and integrated
into its business, and so she was a worker during the period she was logged into the
City Sprint tracker system.

Practical Considerations

| want to come now to some lists of practical considerations that will help you in
working out whether somebody is self-employed, a worker or an employee. Just
remember that tribunals do not adopt a checklist approach: they will look at all the
factors to form an overall picture.

I'm going to start by looking at nine general indicators, then I'll look through seven
factors which point towards employment / worker status, and eight factors which
point to self-employed status. By the way, this list doesnt come from a particular
case; it's something I've put together for you based on reading dozens and dozens
of cases on employment status.

General indicators
1. What the job advertisement said.

2. What any written contract or job offer letter says. While a written agreement is
indicative as to the relationship between the parties, it is not determinative. A
tribunal can find that the written documents do not reflect the true agreement —
particularly where there is unequal bargaining power.

3. The tax status of the worker: If they declare employment income on their tax
return, it's an indicator of employment. Likewise, if they declare trading and
property income on their tax return, that points to self-employment. But it's not
decisive, particularly for ‘worker’ status, where there is no equivalent intermediate
category for tax purposes between employee and self-employed contractor.

4. Whether there are others doing similar duties for the employer, and whether they
are employed or self-employed.

5. The amount of control exercised by the employer over the worker. Remember that
a low level of day-to-day control does not preclude an employment relationship,
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particularly where an agreement provides the employer with the contractual
right to control the worker. But a high level of control normally points towards
employment status.

. Who arranges a replacement if the individual does not attend work. If the

employer arranges a replacement, then this will normally indicate employee or
worker status. If the individual can arrange their own replacement, then this will
normally indicate self-employed status (unless it is limited to situations where the
worker is unable to work, or the employer exercises tight control over the choice
of substitute).

. Who provides the equipment.
. Who pays for any professional insurance.

. Who carries the financial risk.

Specific pointers towards employee or
worker status

1

O ~h W N

. The existence of a staff handbook or collective agreement that governs the

individual’s work.

. A formal induction process, or the provision of training.
. The employer moves the worker around from job to job.
. The worker receives sick or holiday pay.

. The employer can overrule the worker in respect of how or when the job is to be

done.

. The employer has exercised disciplinary powers over the worker, or the worker

has used a grievance procedure.

. The contract contains restrictive covenants, such as non-compete or non-solicitation

clauses (either during the employment period or post termination).

Specific pointers towards self-employed
status

Here, the individual:

1.

Works from their own premises.

2. Is responsible for their own expenses, and doesn’t reclaim them from the employer.
3. Works for other employers/organisations.
4. Issues invoices before receiving payment.
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5. Stands to make (or lose) money depending on how well they do the job (don't
confuse this with an employee who is paid commission, which looks similar).

6. Has invested their own money in being able to perform the job properly (for
example, buying equipment or paying for training).

7. Has their own business cards (rather than company business cards) or runs their
own adverts.

8. Had real influence over their rate of pay (for example by tendering for the work).

Government Reform

The government proposes, over time, to reduce the types of status to just two: worker
and self-employed. This proposal is part of the government’s ‘Next Steps’ which
it plans to pursue after the Employment Rights Bill has passed. This change would
mean that all but the genuinely self-employed would have full employment rights.

This is not going to be a quick change — we are talking years until anything will
change - so we don't need to talk about it. | just wanted to flag it so you are aware
of it as a potential (very much future) development.
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MODULE 3:

CONTINUTY OF EMPLOYMENT,
MINIMUM WAGE AND
UNLAWFUL DEDUCTIONS

Continuity of employment

Why does continuity of employment matter?

Very simply, you need certain lengths of service to be entitled to certain employment
law rights. For example, you currently need two years’ continuity of service to be
entitled to unfair dismissal rights and redundancy payment rights. You also need
to know how long someone’s continuity of employment is to work out their statutory
minimum notice period.

At its simplest, continuity of employment starts on the day that the employee starts
work, and ends on the day that they leave work. If an employee works for the
same employer throughout that time, and there is no interruption to service, then the
calculation is straightforward.

But for some employees, the pattern of employment is not that simple and complexities
arise in the way that continuity of employment is calculated.

What do we need to know to calculate continuity of employment correctly?

Firstly, we need to understand the definition of a month and a year. Section 210(2)
of the ERA 1996 defines these for us:

* A month is a calendar month
e Avyearis 12 calendar months

So if an employee starts work on 1 April 2024, that employee will have one year’s
service on 31 March 2025.

Secondly, when we are calculating the length of service, we need to know the start
and end date.

When does employment start?

There will be a start date set out in the contract, and then there will be the day the
employee actually starts. Normally they are one and the same, but if they’re not, it's
normally the date in the contract that counts.
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When does employment end?

This is known in the Employment Rights Act 1996 as the ‘effective date of termination’
(EDT). As well as being needed for working out if someone has enough continuity
of employment to claim, eg, unfair dismissal or redundancy payments, it's also for
working out caps on a week'’s pay, or the maximum compensatory award.

Resignation

If the employee resigns from an organisation on notice, the EDT is normally the end
of their notice period.

If they don't give notice, but just walk out, the EDT is the date they walked out.

If they’ve given notice, but don’t turn up (for example because of holiday, or sickness,
or being asked to stay at home), the EDT is the date their notice would expire.

If they've given notice but go AWOL it's more complicated. The EDT tends to be
when a tribunal says it is. Assume it's the date the notice would have expired
anyway, but if it might make the difference between the employee acquiring two
years’ employment, or not, you'd want to argue the employment ended on the day

they went AWOL.

Dismissal

If the employee is dismissed from the organisation, the EDT is the date that employment
ends. There are four possibilities.

First, if the employee is dismissed and is given notice (for example, if the employee
is dismissed due to redundancy), the EDT will be the date on which the notice ends.

Second, if the employee is summarily dismissed (in other words, is dismissed without
notice — typically following an act of gross misconduct), the EDT will be the date
when termination is communicated to the employee.

Third, if you dismiss them without notice and pay them a lump sum which broadly
reflects their notice period — often known as giving pay in lieu of notice - the EDT is
the date that you told them they were being dismissed without notice.

Finally, if the employee is working on a fixed-term contract that is not renewed, the
EDT will be the date on which the fixed-term contract expires.

If an employer is trying to make sure that an employee’s EDT falls before they obtain
2 years’ service (and, therefore, before they qualify for ordinary unfair dismissal
rights) then it is important to note that ending employment and paying in lieu of
notice (where the EDT will be the date that termination is communicated with the pay
in lieu of notice payment following after) can be risky.

This is because a week is added on to continuity of employment in these circumstances
to take account of what would have been the statutory minimum notice period
(something which | discuss later in this module). So, an employee who starts work
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on 1% January 2023 and is dismissed on 27" December 2024 with a payment
being made in lieu of notice will have enough continuity of service to bring an
ordinary unfair dismissal claim as, once the extra week is added on, they are treated
(for continuity of employment purposes) as if they had remained employed until 3

January 2025.

To put it another way, if you dismiss without notice after 1 year and 51 weeks, an
extra week gets added by law and you're in trouble.

One last point: if the employer enters into a setlement agreement with the employee,
that agreement will always state the end date of employment, which makes it nice
and easy to know the end date of employment!

Breaks in employment

It's important to know whether there have been any breaks in employment, because
any break normally resets the ‘continuity of employment’ counter to zero, and the
employee has to start building up their two years’ service all over again.

The important question is whether the employment contract ended and there was a
gap before a new one started: that's what ‘break in employment’ means. It DOESN'T
mean a week or two where the employee just doesn’t work (eg because of annual
leave, or even going AWOL) — there’s got to a break in the employment contract
itself.

Section 210(4) of the ERA 1996 states that, for the purposes of calculating continuity
of employment, any break of employment of less than one week will not break

continuity of employment. In this context, the definition of a week is a week ending
on a Saturday (section 235(1) ERA 1996).

To work out whether there has been a break in employment, therefore, we need to
look to see if there has been a break in employment which straddles a complete
week from Sunday to Saturday.

So, for example, if an employee leaves the organisation on Friday 1 January, and
by Wednesday 6 January realises it was a big mistake and asks for their job back,
there is no break in continuity if the employee returns the next day. That is because
their gap was a Saturday to a Wednesday, and it did not span an entire Sunday
through to Saturday period. If it didn’t span an entire Sunday through to Saturday
week, it doesn’t break continuity of employment.

But if the employee starts back at work the following week, on Monday 11 January,
there will be a gap of more than a week because the employee will have had a
break of employment from Sunday 3 January to Saturday 9 January, and therefore
the employee will be starting back as a new starter, with continuity reset to zero.
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Weeks that do not count towards continuity
of employment, but do not break service

Sections 215217 of the ERA 1996 identify three situations where there is no break
in continuity of employment, but the weeks concerned do not count towards the total
period of employment. So, in each of these three situations, we simply ignore the
weeks concerned when calculating continuity of employment. The three situations are:

First, when the employee is working outside of Great Britain. This really only applies
when calculating a statutory redundancy payment, because if they work outside
Great Britain they normally won’t have the right to claim unfair dismissal — we'll look
at that next week.

Second, when the employee is absent due to a strike or lockout.

Any week when an employee is on strike does not count towards continuity of
employment. Even if a strike only lasted for a few hours, the whole week is discounted
from continuity of employment. However, these weeks do not break service.

Third, when the employee is on military service. If an employee is a member of the
Volunteer Reserve Forces or the Regular Reserves and they have been called up for
military service, they have the statutory right (under the Reserve Forces (Safeguard
of Employment) Act 1985) to be reinstated within six months of demobilisation. If the
employee exercises that right, there is no break in continuity of employment.

Although there is no break, the days between the call up and reinstatement do not
count towards continuity of employment. In effect, continuity of employment is put on
hold during the period of military service.

What does not break continuity of
employment

We have seen, there are situations that do not break continuity of employment but
do not count towards continuity of employment. There are also some situations when
a contract might on hold, but even so, the employee continues accruing continuity
of employment.

Here, we turn to section 212(3) of the ERA 1996, which sets out three situations when
the employee may not be working under an employment contract, but nevertheless
continuity of employment continues.

First, where the employee is unable to work due to sickness or injury. So if an
employee has been dismissed, or resigned, because of sickness, and they later
return to work, those weeks of sickness COUNT towards continuity of employment
even though there was no employment contract existing during that period. The
counter does NOT reset, although there is a cap of 26 weeks that can count here.

In reality, if you have dismissed someone because they can’t work due to sickness or
injury then you are unlikely to be offering them their job back within 26 weeks and
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they are unlikely to be in a position health-wise to take you up on your offer anyway.

Second, if the employee is absent from work because there is a temporary cessation
of work. That can cover periods of lay off or shorttime work (I'll cover lay off and
short time in module 8). Periods of lay-off don't break continuity, and any week when
an employee is laid off still counts for continuity purposes. There is no maximum of
26 weeks here; in theory, somebody leave their employer for 18 months because of
a ‘temporary cessation of work’ (although query whether 18 months is ‘temporary’),
come back 18 months later under a new contract, and their continuity will have
continued.

Third, if the employee is absent from work in circumstances where, by arrangement or
custom, they are seen as continuing in employment. That might cover, for example,
a sabbatical. But there has to be agreement or understanding between the employer
and employee that continuity will continue.

99.9% of the time, it's obvious whether someone has two years’ continuity of not.
I've been practising for 30 years, and I've only ever had one case fight on these
complex continuity of employment rules.

National Minimum Wage

The National Minimum Wage Act (NMWA) 1998 provides for the right for workers
to be paid a minimum hourly rate of pay.

Minimum wage is probably the most complex area of employment law; | think it's
far more complicated than holiday pay. We're going to spend 20 minutes or so on
it, but this is very much an outline and not a comprehensive look at minimum wage
laws.

Who is entitled to the National Minimum
Wage (NMW)?

A person qualifies for the NMW if they ordinarily work in the UK and have ceased to
be of compulsory school age. Under section 1 of the NMWA 1998, workers qualify
for the NMW even if they are not employees. So Uber drivers are entitled to the
minimum wage.

The following people also qualify, even if they do not fit within the usual definition
of ‘worker”:

e agency workers (section 34 of the NMWA 1998)

e apprentices aged below 19 or who are within the first 12 months of their
employment or engagement

e homeworkers, even if they do not come within the normal definition of ‘worker’
because they are not obliged to perform their work personally (section 35 of the

NMWA 1998).
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Voluntary workers who receive no remuneration other than expenses are not entitled
to the minimum wage (section 44 of the NMWA 1998). Nor are trainees on
government schemes.

How much is the National Minimum Wage?

The amount of the NMW is updated annually, and it varies according to the age of
the worker. The rates change every April:

e For workers aged 21 or more the rate is currently £11.44 rising to £12.21 in
April 2025 (this is officially called the national Living Wage).

o For workers aged 18 to 20 the rate is currently £8.60 rising to £10 in April 2025

o For workers aged 16 or 17 the rate is currently £6.40 rising to £7.55 in April
2025

e For apprentices the rate is also £6.40 rising to £7.55 in April 2025

Reference Period

To work out whether someone has been paid the minimum wage, you don't look at
each individual hour, or even each individual week.

You calculate their total pay in a relevant ‘reference period’, and divide it by the total
number of hours they worked, to work out the average pay. Only if the average pay
falls below the minimum wage figure is the employer in breach of the law.

What is a ‘reference period’2 It's easy — it's the frequency with which they’re paid.
So if the worker is paid weekly, the reference period is a week. If they're paid
monthly, it's a month. So with monthly paid employees, you work out their total
remuneration over the month, divide it by the total number of hours worked, and that
average hourly figure is the one you look at to see if they've received the minimum
wage.

What does and doesn't count?

You look at the money paid over (before tax) — that’s what counts for working out
whether someone has been paid the national minimum wage. So you include
commission payments and bonuses.

Also included is where the employer provides accommodation as part of the worker’s
pay package. Some recognition is given to the value of the accommodation — not
much, but some. So employers can add something called an ‘accommodation offset’
to the average hourly wage to work out whether the worker is getting minimum
wage. From 1+ April 2025 the accommodation offset for workers is £10.66 per day
(it is currently £9.99 per day).

So if, in April 2025, a 25 year old worker earns £11ph, on its face that is below the
minimum wage of £12.21. But if they also get free accommodation, the employer
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can factor in an extra £10.66 per day. Assuming they work an 8 hour day, that
adds £1.33 per hour, meaning their wage is actually £11 + £1.33 = £12.33. That
is above the national minimum wage of £12.21 and so the employer is complying
with the law.

Regulation 10 of the National Minimum Wage Regulations 2015 lists payments that
are NOT to be counted towards remuneration for the purposes of the NMW. These
include:

1. payment of a pension
2. redundancy payments

3. benefits in kind (so an employer can't say ‘actually they're getting more than
minimum wage, because although they only get £9ph, they also get gym
membership which pushes the wage up above minimum wage).

4. payments paid by the employer to the worker representing amounts paid by
customers by way of a service charge, tip, gratuity or cover charge. So if a
hospitality worker gets £9ph basic wage and £5ph in service charges, the £5
gets ignored for minimum wage purposes, meaning they only get £9ph which is
below minimum wage.

5. payments relating to income tax deductible travelling expenses. So if I'm paid
£10ph (below minimum wage), my employer can’t say ‘Ah, but | reimbursed your
train fare to Manchester and that puts it above the minimum’.

Sleep-in and on-call workers

Are sleep-in or on-call workers entitled to the minimum wage for the period they're
asleep or on-call2 The law on this was a total mess until two care workers came
along and sued Mencap, with the Supreme Court deciding the case in 2021. The
case is Tomlinson-Blake v Mencap.

The Supreme Court held that sleep-in workers are not entitled to the NMW for their
entire sleep-in shifts. They are only entitled to minimum wage for the time when they
were “awake for the purposes of working”, meaning awake with duties to perform,
like helping with distributing breakfast to the residents of a care home or waiting for
a call to help. Simply keeping a ‘listening ear’ out while relaxing or sleeping is not
enough; they are not entitled to NMW while relaxing/sleeping, even if keeping a
‘listening ear’ out.

Records

Records must be kept for at least six years (until 2021 it was three years). They must
be in a form capable of being produced in a single document to cover a specific pay
reference period. A worker has the right to require his employer to produce records
and fo inspect and copy those records under section 10 of the NMWA 1998. (Note
that the right to inspect also applies after the worker has left employment).
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There is a presumption that a worker has not been paid the NMW unless the employer
can prove that it has been paid. In other words, if a worker sues an employer for not
paying the minimum wage, it is up to the employer to prove it has been paid, not for
the employee to prove that it hasn't.

Enforcement
The NMW can be enforced in two ways.

First, by individuals, who can bring claims for unlawful deduction from wages. That's
the way most of us will experience it.

Second, the NMW s also enforced by HMRC. It investigates complaints and will
enforce minimum wage offences directly with employers, on behalf of all affected
employees. At minimum, there will be recovery of underpayments, sometimes there
will be criminial proceedings. HMRC also publishes ‘name and shame’ lists from
time to time. The most common culprits are in the hospitality sector (especially small
high street fast food shops) and staffing and recruitment agencies are also frequent
offenders.  It's not just small companies; WH Smith, Argos, Marks & Spencer and
Pret A Manger have all been named and shamed in recent years, although with
larger companies, it tends to be technical breaches such as failing to deduct pay
properly for things like uniforms and expenses, or not factoring in time spent on
mandatory training or travel time properly.

Note that under the Employment Rights Bill, responsibility for enforcement will move
from HMRC to the new Fair Work Agency.

Unlawful deductions from wages

employers are prevented by s13 Employment Rights Act 1996 from making
deductions from wages, except in specific cases.

The rules don’t mean an employer can’t recover money properly due from an
employee. An employer can recover an overpayment of expenses, as we'll see
in a moment. In some situations, they can bring a claim against the employee in
the county court. But s13 does mean that employers are generally not allowed
to recover the money by knocking money off the employee’s wages without their
consent.

Under section 13 of the ERA 1996, a worker has the right not to suffer an unlawful
deduction from wages — which means a right not to have anything docked from their
wages — unless it falls within one of the exceptions:

e deductions required or authorised by law (such as PAYE or under an attachment
of earnings order) or by the worker’s contract

e deductions authorised in writing by the employee in advance of the event in
respect of which they are made

e deductions to reimburse the employer for overpayment of wages or expenses - Ill
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come back to that

e deductions made ‘on account of the worker’s having taken part’ in a strike or
other industrial action.

Note that — similarly to the minimum wage - this right applies to all workers, not just
employees.

The written consent exception

For the exception in relation to deductions authorised by the employee to be used,
the written consent must precede not only the deduction itself but also the event that
gave rise to the deduction (Potter v Hunt Contracts Ltd [1992] IRLR108).

As an example, let's say Tom damages his company car on 10 March, and the
damage costs the company £800 for repairs, which are completed on 18 March.
On 19 March, Tom’s manager gives him a form that authorises the company to

deduct £800 from Tom's salary. On 29 March, Tom receives his salary, from which
£800 has been deducted.

That is an unlawful deduction of wages. Any authorisation from Tom should have
been given before 10 March, the date of the accident, to be valid.

What is meant by ‘wages’?

‘Wages' is widely defined by section 27 of the ERA 1996 so as to include:

o fees

e bonuses (including those that are non-contractual)

e commissions

e holiday pay

e statutory sick pay

e statutory maternity, paternity and adoption pay

e a number of other statutory payments

Section 13 expressly excludes certain payments from the definition of wages:
e advances on loans

e payments for expenses

e payments by way of pension or in connection with retirement or loss of office
e redundancy payments

e any payment o the worker other than in his capacity as a worker
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Pay in lieu of notice (whether made under a contractual PILON clause or not) does
not fall within the definition of wages, as established in Delaney v Staples [1992]
IRLR 191 HL. That means that employers are allowed to make deductions from pay
in lieu of notice, even if the worker hasn’t consented.

Genuine errors when calculating wages that result in an underpayment do not count
as ‘deductions’, so a tribunal can’t do anything about it if genuine payroll errors lead
to a shortfall in wages. This is weird. The employee’s remedy is to sue in the civil

court - Morgan v Glamorgan County Council [1995] IRLR 68.

Dismissal for complaining about
unauthorised deductions

Any employee who is dismissed because they complained about unauthorised
deductions from their wages will be regarded as automatically unfairly dismissed.

Time limits
To summarise:

e the time limit is three months — this is the time within which ACAS early conciliation
needs to be started to get the ball rolling,

o but if there is a ‘series of deductions’ over a longer period of time, it is three
months from the last default by the employer, so

e consequently, the claim can go back to the beginning of the series of deductions,
e subject to an overall limit of two years.

Tribunals will look at all relevant circumstances including the similarities, differences,
frequency, size and impact of the deductions, as well as how they came to be made
and applied and what linked them together to decide whether deductions should
be regarded as a ‘series’. It is now clear, following the Supreme Court’s decision in
Chief Constable of the Police Service of Northern Ireland v Agnew [2023] UKSC 33
that there is no requirement for there to be a deduction at least once in every three
month period for there to be a ‘series’ of deductions (so that a claim can go back
two years).

Generally, deductions of wages based on the same calculation (for example, an
incorrect holiday pay calculation as was the case in Agnew) will form a series, even
if correct payments are made in between incorrect payments and there are lengthy
gaps between the incorrect payments being made.

ltemised pay statements

Employees have the right to a written itemised pay statement at the time, or before a
wage payment is made. Under section 8 of the ERA 19946, this must contain details
of gross and net wages or salary and any deductions. Employees are entitled to a
section 8 pay statement whether or not it is asked for, as made clear in Coales v John
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Wood & Co [19868] ICR 71.

Where an employer fails to comply with section 8 of the ERA 1996, a claim may be
made to the employment tribunal. If it is successful, then the tribunal has the power
to make a declaration as to what the pay statement should contain. In addition, it
will order the employer to pay any wages that should have been paid in accordance
with the terms of the statement. It can order compensation for any deductions that
have not been notified, according to sections 2, 11 and 12 of the ERAT996.

Unfair v Wrongful Dismissal

‘Unfair dismissal’ means a dismissal which is unreasonable, in that the employer
didn’t have a good enough reason for dismissing the employee.

‘Wrongful dismissal’ means a dismissal that is in breach of the employment contract.
The most common basis for a wrongful dismissal claim is that the employer didn't
pay notice pay.

A wrongful dismissal may also be an unfair dismissal, but it is not always unfair. Even
if it is, the employee may not have the necessary two years’ continuous employment
to qualify for unfair dismissal rights.

An employee is entitled to whichever is the better of their contractual or statutory
notice. The right to statutory notice is set out in section 87 of the ERA 1996. Once
they have been employed for a month, the employee is entitled to a week’s notice.
After two years’ continuous employment, the minimum notice is two weeks. It then
increases by a week for each additional year of continuous employment, reaching
a limit of 12 weeks after 12 years.

This is the minimum notice period for the employee. They may be entitled to more
if their contract says so. In fact, a claim for wrongful dismissal assumes greater
importance for those with a long contractual notice period, for example, a company
director or a footballer. It is also highly relevant where the employee has a valuable
deferred remuneration package.

Where an employee is guilty of gross misconduct, the employer is entitled to dismiss
them summarily, with the result that they are not entitled to notice pay. This is a
fairly common defence to a claim for wrongful dismissal, and it will tie in with the
employer’s potentially fair reason in an unfair dismissal claim where the two are
brought by the same claimant.

So, wrongful dismissal is essentially based on contract. Unfair dismissal, in contrast,
is a creature of statute, and it can occur even when there is no breach of contract.

A claim for wrongful dismissal can be brought as a breach of contract claim in the
employment tribunal. But there is an important limitation. The damages for breach
of contract in the employment tribunal are capped at £25,000. If the claim is worth
more than that, the employee will still only receive £25,000 and will not be able to
recover the shortfall.

This cap on the amount an employment tribunal can award in a wrongful dismissal
case sits oddly with the much higher top limit of compensatory award the tribunal
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can make in unfair dismissal cases and the total absence of any cap on awards
in discrimination cases. This anomaly has frequently been criticised by judges,
who have pointed out that the limit has not been increased, despite the impact of
inflation, since it was introduced almost 30 years ago. If it had increased in line
with inflation, the cap would be about £54,000 today.

As a result, an employee should normally pursue a claim for wrongful dismissal
worth over £25,000 in the ordinary courts. Another point worth noting is that the
time limit for claims in the ordinary courts for breach of contract is six years. In
contrast, the time limit for breach of contract claims in the employment tribunal is just
three months. We will look at the issue of time limits in more detail in Module 17.
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MODULE 4:

TERMINATION AND
FAIR REASONS

Termination

In most cases, the employment relationship does not end with an acrimonious
dismissal. It's more likely to be because of the employee resigning or retiring.

But in the world of employment law, we're obsessed with dismissal, because that's
the area that gives rise to legal consequences, so that is where we will focus.

Dismissal

In most cases, the question of whether an employee was dismissed is straightforward.
The employer will say, “You are dismissed”, or words to that effect. That obviously
counts as a dismissal for the purposes of unfair dismissal. The question of whether the
dismissal was fair or unfair, or if the employee is entitled to a redundancy payment,
may be more complicated than that. But it ticks the first box, which is establishing the
employee has been dismissed.

If the words are unambiguous, establishing that someone has been dismissed normally
straightforward. In Atkins v Coyle Personnel plc [2008] IRLR 420, a manager told
an employee during an argument: “You're fucking sacked!”. The tribunal held that
although the manager spoke in the heat of the moment and had no real desire to
dismiss the employee, the employee had nevertheless been dismissed. The words
were unambiguous and were clearly a dismissal.

But difficulties arise when the words used by the employer are ambiguous, or the
context can give rise to a misunderstanding. And what if the employer utters words
in the heat of the moment that are not meant as dismissal, but the employee takes
them as such and leaves? Is that a dismissal, opening the door to an unfair dismissal
claim, or is it a resignation, which won’t normally allow the employee to bring a
claime

The difficulty is shown by a case notable for its use of colourful language — sometimes
referred to as ‘industrial language’.

lt's a case from the 1970s. Mr Futty worked in a factory, filleting fish. During an
argument, the foreman said to him: “If you don't like the job, fuck off.” The employee
thought he had been dismissed, but the foreman said he had not dismissed the
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worker — ‘fuck off’ was just normal language, and it meant ‘go away and calm
down’.

Mr Futty brought a claim in the industrial tribunal. The tribunal held that there was no
dismissal because that was common language in the fish market and the employee
should have known that the dismissal process was a much more formal one (Futty v

D&D Brekkes Lid [1974] IRLR 130 (IT)).
Formal firing formalities far from fulfilled, Futty’s feeble firing fantasy fizzled out.

Back to the law! When an employer uses words that are ambiguous, tribunals will
look at the context.

What would an objective and reasonable listener, in possession of all the facts and
surrounding circumstances, have thought the employer meant?

The tribunal doesn’t care about the employer’s secret intention or the way in which
the employee understood the words in question. The test is purely objective: what
would the reasonable observer think? (Atkins v Coyle Personnel plc is one of a
number of cases that make this clear).

Resignation

Normally resignations are equally straightforward. If an employee says ‘I resign’,
that's a resignation.

But we'll look at two particular scenarios: where the employer pressures the employee
to resign, and where the employee resigns in the heat of the moment without really
meaning it.

Scenario 1: Pressure to resign

An area where a resignation needs to be considered with care is where an employer
puts pressure on the employee to resign. At its starkest, this might be: “Resign and we
will give you a reference. If you don't, we will have to sack you.” In such a case, the
tribunal or court will be willing to look at whether the pressure meant, in the real world,

this was actually a dismissal (Jones v Mid Glamorgan County Council [1997] ICR 815).

But contrast that ‘ultimatum’ situation with the similar situation where an employer
doesn’t say the employee will be dismissed, but rather suggests dismissal is highly
likely. In that situation, for example if an employee resigns during disciplinary
proceedings, rather than face the prospect of dismissal at the end, it will be
regarded as a genuine resignation and not a dismissal (Staffordshire County Council
v Donovan [1981] IRLR 108).

Scenario 2: Heat of the Moment Resignations

As | said, normally it's obvious when someone has resigned. The employee sends a
letter or email resigning. (Once they’ve done that, by the way, they can’t withdraw
their resignation unless the employer agrees).
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But what about the employee who shouts out, “I quit!” (or something more colourful)
in a moment of anger, and storms out, but later regrets it and changes their mind?

The courts have held that, if the employer knew — or ought to have known - that
the employee might not mean the words uttered, then the employer should give the
employee a reasonable period to withdraw their resignation. If the employee makes
it clear within that ‘reasonable period’ that they did not really intend to resign, then
the employer should have them back. If the employer refuses to have them back, it
will be regarded as a dismissal.

In Omar v Epping Forest District Citizens Advice Bureau [2023] EAT 132 the EAT
gave the following guidance on ‘heat of the moment’ resignations:

e A notice of resignation once effectively given cannot be unilaterally retracted.

 You should look at words of resignation objectively in all the circumstances of the
case.

e The circumstances that may be taken into account include anything that would
have affected the way in which the language used would have been understood
by a reasonable bystander.

e The subjective understanding of the recipient is relevant but not determinative.

e It is not enough if the party expresses an intention to resign in future — the
reasonable bystander in the position of the recipient must understand from the
words that the speaker is actually resigning.

e The reasonable bystander in the position of the recipient must feel that the
resignation was ‘seriously meant’, or ‘really intended’ or ‘conscious and rational’

e You should assess whether the words reasonably appear to have been ‘really
infended’ at the point in time that they were said.

e Evidence about what happened afterwards is relevant but the longer the time that
elapses, the more likely that any evidence will be of a subsequent impermissible
change of mind rather than of the intention at the time

In Sovereign House Security Services Ltd v Savage [1989] IRLR 115, the court said
the time during which an employee can come back and say they’ve changed their
mind about resigning is relatively short, perhaps a day or two.

Non-renewal of a limited-term contract

Limited term contracts is the phrase the ERA 1996 now uses for what we used to call
‘fixed term contracts’. Except in discrimination law, they're still called ‘fixed term
workers'.

What about those who are on a contract that is limited in its term? It may be for a
fixed period — a year, for example. Or it may last as long as a particular project
continues, coming to an end when the project ends. Is the ending of the contract,
when the time period has expires, a ‘dismissal’@
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Contrary to what a lot of people think, the answer is yes. The ending of a limited-term
contract is a dismissal as far as the law relating to unfair dismissal and redundancy
is concerned (sections 95 and 136 of the Employment Rights Act (ERA) 1996).

Whether the dismissal is fair or unfair will depend on the circumstances. Often the
ending of a fixed term contract will be fair, but we'll look at that in module 8.

Mutual consent

Sometimes, an employer and employee might agree that employment should end. But
because termination by mutual consent, as it's known, means there is no ‘dismissal’,
tribunals are reluctant to rubber-stamp that sort of arrangement. The suspicion is that
the employer, who is normally in a position of superior strength, is really the one
behind the arrangement and that it is a dismissal.

To put it another way, tribunals are reluctant to find there’s been a mutual agreement
to terminate employment, the effect of which is that the employee can’t bring an
employment claim, meaning the employer has managed to avoid the need for a
formal Acas or settlement agreement. Running that argument is always an uphill
struggle.

But occasionally, a tribunal will find that there was a genuine, mutually agreed
decision to end the employment relationship. That was the case, for example, in
Riley v Direct Line Insurance Group [2023] EAT 118, where a man who was on
long-term sick applied under an insurance policy for a longterm salary scheme —
but he needed his employment to end first. So he agreed with his employer that he
would leave the job. The EAT said that this was a genuine mutual termination. But
that is unusual.

Death and insolvency

The death of the employee will end the employment contract: remember a core
element of an employment contract is ‘personal service’, and if the employee is
dead, they cannot provide ‘personal service’ any more.

Where the employer is an individual (rather than a company), the death of the
employer will likewise end the contract. Section 136(5)(b) ERA 1996 states that
the death of the employer is deemed to be a dismissal due to redundancy, with the
result that a redundancy award is payable, subject to any offer of suitable alternative
employment by the deceased’s personal representatives within eight weeks (sections

138 and 174 of the ERA 199¢).
What about the more usual situation where the employer is a company?

1. A compulsory winding-up order will terminate the employment contract, amounting
to a dismissal.

2. The appointment of a receiver by the court also terminates the employment contract,
so it may also give rise to claims for unfair dismissal or wrongful dismissal.
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However:

3. A voluntary winding-up order passed by the members does not automatically
terminate the employment contract.

4. Similarly, the appointment of administrators and administrative receivers does not
terminate the employment contract.

Where an employer is unable to pay sums for which it is liable, they will be met
within limits by the National Insurance Fund, operated by the Redundancy Payments
Service. The debts covered are set out in section 184 of the ERA 1996:

e Any arrears of pay up to eight weeks and currently capped at a maximum of

£700 per week
e Statutory notice pay (to the same maximum)
e Up to six weeks' holiday pay (similarly capped)
e Any basic award for unfair dismissal, or statutory redundancy payment.

Just to make it more complicated, maternity and paternity pay that is owed must be
claimed from HMRC, not the National Insurance Fund, and statutory sick pay must
be claimed from the DWP.

Retirement

If the employer has a retirement age and imposes retirement against the employee’s
will, this is a dismissal and quite probably an unfair dismissal. It will also, on the face
of it, be age discrimination and will require justification by the employer.

Of course, the majority of employees who retire do so voluntarily. If so, there is no
dismissal.

Constructive dismissal

The term constructive dismissal describes a resignation that is also a dismissal. It is a
dismissal because the resignation comes because of unacceptable behaviour on the
part of the employer — behaviour that amounts to a fundamental breach of contract.

The legal definition of constructive dismissal is set out in section 95(1)(c) of the ERA
1996. It states that an employee is constructively dismissed if:

“he terminates the contract under which he is employed (with or without notice)
in circumstances in which he is entitled to terminate it without notice by reason of
the employer’s conduct.”

There are three elements that have to be present for constructive dismissal:
1. There is a repudiatory breach of contract by the employer.

2. The employee resigns in response to that breach.
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3. The employee must not have waived the breach, meaning they mustn't have
ignored and accepted it, for example, by delaying too long before resigning.

We'll take a look at each of those in turn.

(1) Repudiatory breach

The first element necessary for constructive dismissal is a repudiatory (or fundamental)
breach of contract.

What does that mean? The classic definition is that set out by Lord Denning in
Western Excavating (ECC) Ltd v Sharp [1978] ICR 221, in which he said:

“If the employer is guilty of conduct which is a significant breach going fo the
root of the contract of employment, or which shows that the employer no longer
intends to be bound by one or more of the essential terms of the contract, then the
employee is entitled to treat himself as discharged from any further performance.
If he does so, then he terminates the contract by reason of the employer’s conduct.
He is constructively dismissed.”

You will remember from Module 1 that the terms in the contract of employment may
be either express or implied. These are examples of some EXPRESS terms, breach of
which is likely to be fundamental:

e Failure to pay wages, or a unilateral decision to reduce wages.
e A significant and unilateral variation to an employee’s duties.

e Insisting that an employee work overtime when there is no contractual obligation
to do so.

e Requiring an employee to change their place of work, where it involves more
than a reasonable commuting distance from their home.

e Suspending an employee without pay during a disciplinary process, unless there
is an express right in the contract to do so.

What about implied terms2 Most commonly, the implied term involved is the mutual
duty of trust and confidence. Remember that from module 12 The question is whether
the employer, without reasonable and proper cause, acted in a manner either
calculated or likely to destroy or seriously undermine the implied term of trust and
confidence (Malik v BCCI [1997] ICR 606). If that test is met, the breach of the
implied term will always be repudiatory (Morrow v Safeway Stores plc [2002] IRLR
9), meaning it will always be a constructive dismissal.

What sort of breaches are we talking about? Here are some examples...

A failure to provide a proper grievance procedure can be a breach of trust and
confidence. In Blackburn v Aldi [2013] IRIR 846, the employee’s grievance
procedure was heard by the same manager who had heard and dismissed the
original grievance. The EAT struggled to see why an employer the size of Aldi could
not find an independent manager to hear the appeal, and found it was a breach of
trust and confidence — hence a constructive dismissal.
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Suspension during a disciplinary case can, in certain circumstances, breach the
term of trust and confidence. Suspension should occur if there is a good reason.
Employers should always ask themselves: “Why are we doing this? Is there any other
means of stopping further trouble in the short term, for example, by transferring the
employee to avoid a repeat of the incidente”

Either way, any suspension should be as short as possible.

An example of a suspension that was found to breach the mutual duty of trust and
confidence is Gogay v Hertfordshire County Council [2000] IRIR 703. In that case,
the employer suspended a care worker for sexual abuse of a child in her care.
The allegations were based on very unclear remarks made by a child with severe
learning difficulties, who was known to make allegations of sexual misconduct. The
court said the employer should have made further enquiries about the merits of the
allegations before deciding to suspend, and its failure to do so was a breach of trust
and confidence.

Bullying or abuse by managers will often amount to a breach of trust and confidence,
and so a constructive dismissal. If the bullying or abuse comes from co-workers,
management failure to address the issue may also breach trust and confidence.

In Horkaluk v Cantor Fitzgerald International [2003] IRLR 756, the employee was a
senior managing director earning over £250k pa. His line manager was the CEO.
He resigned and claimed constructive dismissal because, he said, the CEO bullied
him. The company agreed that the CEO had a forceful management style and used
bad language. But they said that it was a high-pressure workplace where bad
language was commonplace and the rewards were high. The High Court held that
the CEQ’s behaviour breached trust and confidence. Frequent use of bad language
didn’t remove its power to offend. Paying somebody a very high salary doesn’t buy
out their right not to be bullied.

Finally, it is important fo say that an employer cannot ‘cure’ a fundamental breach of
contract, for example, by paying the money once the employee complains about not
being paid, or apologising for bullying or harassment. That's the case of Flatman
v Essex County Council UKEAT/0097/20. Once something is serious enough to
amount to a fundamental breach, it doesn’t stop being a fundamental breach because
of an apology. The employee can still rely on it for an unfair dismissal claim.

The last straw

What sometimes happens is that an employee only decides to resign after a series
of things that they’re not happy about, and they’ll say something pushed them over
the edge. This is known as a ‘last straw’ resignation, i.e. the straw that broke the
camel’s back. Under the law on constructive dismissal, the whole series of events can
be added together to see if, cumulatively, it's serious enough to justify resignation.
Just as the last straw doesn’t need to weigh much to break the camel’s back, the last

event doesn’t need to be very serious to be enough for constructive dismissal. It just
has to add SOMETHING.

But it must be SOMETHING, rather than nothing. The case of Waltham Forest v
Omilaju [2005] IRLR 35 explains this. Waltham Forest had a policy that employees
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who brought tribunal claims should request special leave or annual leave to attend
their tribunal hearings. Mr Omilaju brought some claims against his employer, and
because he hadn't applied for special or annual leave, Waltham Forest refused
to pay his salary for attendance at tribunal hearings. He resigned and claimed
constructive dismissal, saying it was the last straw in a series of episodes of poor
treatment that had destroyed trust and confidence. The case ended in the Court of
Appeal, which issued the following guidelines for last straw cases:

1. The last straw must not be completely trivial.
2. The act need not be the same type of act as those earlier in the series.

3. The last straw will usually consist of blameworthy or unreasonable conduct by the
employer, but it does not need to.

4. A completely harmless act by the employer cannot be the last straw, even if the
employee thinks it undermines trust and confidence.

The Court of Appeal held that Mr Omilaju had not been constructively dismissed.
The employer’s failure to pay him for attendance at the tribunal, in line with its
policies, was not capable of being the last straw.

One important principle that employers will want to bear in mind is that a fair
disciplinary process can NEVER be the last straw — that's Kaur v Leeds Teaching
Hospitals NHS Trust [2018] IRLR 833. Ms Kaur was a nurse. She said there had
been unjustified complaints about her performance, added to by an altercation with
her colleague, and the last straw was the dismissal of her appeal against the final
written warning she’d been given. The claim ended up in the Court of Appeal, which
said that if a disciplinary process is fair (as it was), it can never form the last straw
of a breach of contract, and so her constructive dismissal claim had to be struck out.

(2) Resignation in response to the breach

So if you remember, there are three elements to a constructive dismissal:
1. a repudiatory breach of contract by the employer.

2. the employee resigns in response to that breach.

3. the employee must not have waived the breach

We're now looking at the second one: the employee must resign in response to the
employer’s breach of contract.

When faced with an employer’s breach, the employee has two choices. I'm afraid
it's time for a bit of jargon.

First, the employee can say: ‘you've breached my employment contract in a
fundamental way - that's called constructive dismissal, and I'm resigning.” Lawyers
call that ‘accepting’ the breach, as the employee is ‘accepting’ the employer’s
repudiation of the contract by saying the contract has ended.

Second, they can say: ‘you’ve breached my employment contract in a fundamental
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way, but I'm not going to resign’. That's known as ‘affirming the contract’, or
‘waiving the breach’, and by doing that, the employee loses the right to claim
constructive dismissal because of the breach.

Let's look first at the situation where the employee decides to resign.

The resignation must have been caused by the breach. But the breach does not
need to be the ONLY trigger for the resignation, nor even the main reason for the
resignation. Take the situation in Logan v Celyn Home Ltd (UKEAT/0069/12). The
employee raised 12 allegations of bullying in a grievance, and she also complained
about the employer not paying her sick pay. The grievance was rejected, and she
resigned as a result, claiming constructive dismissal mainly because of the bullying.
In fact the bullying claim was without merit, so a failure to uphold her grievance
wasn’t a breach of trust and confidence — but the failure to pay sickpay was a
breach of trust and confidence. The EAT said that if the sickpay issue was one of
her reasons for resigning, it didn't need to be the only one or even the main one —
meaning she won her claim of constructive dismissal.

Does the employee have to tell their employer why they are leaving at the time2 No.
In Weathersfield v Sargent [1999] IRLR 94, the employee was a receptionist at a car
rental firm. She was white. She was told that the company had a policy of turning
away non-white customers. She felt that this made her position untenable. She rang
the employer to fell them she was leaving, but she did not tell them why. The case
ended in the Court of Appeal, which held that the fact she didn't tell her employer
the reason for her resignation did not stop her claiming constructive dismissal. She
had been put in an embarrassing position. It was quite understandable that she did
not want to discuss her reasons with her employer.

Of course, it's usually helpful for the employee to have clearly set out their reasons
for resignation, as it makes it more likely that 12 months later, the tribunal will accept
that was the true reason. But it's not legally necessary.

(3) Waiving the breach

Back to the three elements of constructive dismissal:
1. a repudiatory breach of contract by the employer.
2. the employee resigns in response to that breach.
3. the employee must not have waived the breach

Number 3 happens where the employee does not immediately resign, but stays on
in the role.

In doing so, the employee is said to have ‘affirmed’ the contract, or ‘waived’ the
breach. If they choose to stay in employment despite the employer’s fundamental
breach of contract, that is fatal to a claim of constructive dismissal.

An employee does not have to resign immediately upon becoming aware of the
breach. Employees have a reasonable time to consider their position. But too long a
wait means that they are regarded as having waived the breach, and they lose the
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chance to resign and claim constructive dismissal as a result. Lord Denning put it like
this in Western Excavating ECC Ltd v Sharp [1978] QB 761:

“He must make up his mind soon after the conduct of which he complains: for,
if he continues for any length of time without leaving, he will lose his right to
treat himself as discharged. He will be regarded as having elected to affirm the
contract.”

So, how long is the employee entitled to wait2 Annoyingly, the only accurate
answer is ‘it depends’.

The question is whether the delay indicates the employee has chosen to affirm,

or 'keep alive’, the employment contract. If there is too much delay, it is likely to
be taken as affirmation. There’s no hard and fast rule. In Leaney v Loughborough
University [2023] EAT 155 the Claimant delayed three months after the ‘last straw’
breach by the employer before resigning. The EAT held that wasn't too long, and
the employee was still allowed to claim constructive dismissal. The EAT pointed out
that length of service is a relevant factor in deciding whether the contract has been
affirmed where there has been delay. An employee with long service may take
longer to consider their position (without necessarily having affirmed) before taking
the leap away from a secure job. Also a period of negotiation prior to resignation
is relevant. Negotiations could be the employee’s attempt to give the employer the
opportunity to ‘put things right’ before resigning. Delay to do this may not amount
to affirmation.

Here are some more examples:

In Munchkins Restaurant v Karmazyn (UKEAT/0359/09), some female employees,
who were vulnerable migrant workers, said they had put up with intolerable
sexual harassment for years. When their assistant manager (who had supported
them) left, they all resigned within three months. The EAT said that their delay was
reasonable. Their situation was like that of a victim of domestic violence. “Putting
up with it does not mean it is welcome”, said the Judge. They had not waived the
breach.

Against that, consider W E Cox Toner v Crook [1981] IRLR 443. A director
delayed seven months before resigning in response to allegations by colleagues.
Even though he had protested about the situation for much of that period, he was
held to have waited too long, and so affirmed the breach.

A rule of thumb — and this isn’t the law, it's just my experience - is that if an
employee waits longer than a month to resign, there’s a fair chance they’ll lose
the right to claim constructive dismissal. So if an employee has waited before
resigning, it's all worth arguing they’ve waited too long and lost the right to claim
constructive dismissal.

| just want to come back to the ‘last straw’ principle, which we talked about ten
minutes ago. The ‘last straw’ can regenerate an employee’s right to rely on earlier
breaches that have been waived. Let me give you an example. In Abbey National
v Robinson (UKEAT/743/99), an employee complained about sexual harassment
by a manager. Her complaints were upheld — but she was told that she (not her
manager) would be transferred. The harassment was probably a repudiatory
breach, but she didn't resign. The employer then messed her around for a year,
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looking for a role to transfer her to. She was eventually offered a job. The offer
was then revoked without explanation. It was held that revoking the job offer was
the last straw. The earlier delay of a year, which had stopped her from claiming
constructive dismissal, no longer counted because the new ‘last straw’ reset the
clock.

Qualifying for Unfair
Dismissal Rights

It is only when an employee is dismissed — either actually or constructively — that a
claim for unfair dismissal can be considered.

But not everyone who is dismissed has the right to claim unfair dismissal. There are
currently two conditions.

First, the claimant must be an employee. We looked at employment status in
Module 2. The right not to be unfairly dismissed is currently a right available only
to employees, not to the broader class of individuals who qualify as workers. Uber
drivers cannot claim unfair dismissal because they’re ‘workers’ not ‘employees’.

The government has a long-term proposal to abolish the distinction between workers
and employees by creating a catch-all category which they refer to as ‘worker’.
This, when and if it happens, will extend the right not to be unfairly dismissed
substantially. But for the time being, only employees are eligible to claim.

Second, the employee must have been continuously employed for two years.

But the Employment Rights Bill will repeal s108 of the Employment Rights Act 1996
where the qualifying period for unfair dismissal is found. This effectively makes

unfair dismissal a ‘Day One’ right for all, and it's expected to happen in Autumn
2026.

But the change will not take place in a vacuum. The Employment Rights Bill
envisages that a different (likely ‘lighter touch’) test for unfair dismissal will apply
during an ‘initial period of employment’ (expected to be the first nine months).

As the Bill is currently drafted, this lighter touch process will only apply to
conduct or capability dismissals during the initial period of employment and not,
for example, if there is a reduced business need for the new recruit. So in a
redundancy situation, employees will have full (rather than light) unfair dismissal
rights from day one.

This change is coming down the tracks, but Autumn 2026 is still a fair way off. So,
it's a change to be aware of but does not represent the current law.

Although the current legal position is that there is a need for two years’ continuous
employment before unfair dismissal rights arise, there are exceptions fo this. If an
employee falls within one of these exceptions, they will have the right not to be
unfairly dismissed from the start of their employment. The most common situations
are where the reason for dismissal:
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e relates to pregnancy, childbirth or maternity.

e relates to maternity, adoption, paternity, parental or bereavement leave.

e is for certain specified health and safety reasons.

e is for assertion of one of a number of specified statutory rights.

e is for making a protected disclosure — commonly referred to as whistleblowing.
e is related to trade union membership or activities, or non-membership.

e results from selection for redundancy for one of these reasons.

(section 108(3) of the ERA 1996 and section 154(1) of the Trade Union and Labour
Relations (Consolidation) Act (TULR(C)A) 1992).

Dismissal for any of these reasons is also automatically unfair. That means that, once
it has been established as the sole or principal reason, a claim for unfair dismissal
must succeed no matter how fair the dismissal procedure seems to have been.

TUPE is not a Day One right, although dismissal for a TUPE related reason is normally
automatically unfair — we'll be focusing on TUPE and whistleblowing dismissals in
module 8. But for now, all you need to know is that you do need to have worked for
two years to claim unfair dismissal for a reason related to TUPE.

What about employees who normally work outside Great Britain? The crucial
question is whether the employment tribunal has jurisdiction. The situation was
considered in Lawson v Serco [2006] UKHL 3. In this case, Lord Hoffman identified

three categories of employee who fall within UK employment rights:
1. The employee who was ordinarily working in Great Britain at the time of dismissal.

2. The peripatetic employee who moved between jurisdictions but was based in
Great Britain at the time of dismissal.

3. The expatriate employee who was posted abroad by a British employer to further
the business of that employer.

Unfair Dismissal:
Potentially fair reasons

If the employee is dismissed and has sufficient employment to qualify for the right
not to be unfairly dismissed, we move to the question of whether the dismissal is fair.
First, it must be for a potentially fair reason.

A list of potentially fair reasons for dismissal is set out in sections 98(1) and 98(2)
of the ERA 1996. The employer must show that the sole or principal reason for the
dismissal is one of the following:

a. capability or qualifications
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b. conduct

c. redundancy

d. contravention of a restriction imposed by an enactment
e. some other substantial reason

The mere fact that the dismissal is for one of these reasons does not mean that it will
be fair. It will merely be ‘potentially fair’.

An employment tribunal considering the dismissal must then decide whether it passes

the reasonableness test in section 98(4) of the ERA 1996:

“Where the employer has fulfilled the requirements of subsection (1), the
determination of the question whether the dismissal is fair or unfair (having regard
to the reason shown by the employer) -

a. depends on whether in the circumstances (including the size and administrative
resources of the employer’s undertaking) the employer acted reasonably or
unreasonably in freating it as a sufficient reason for dismissing the employee,
and

b. shall be determined in accordance with equity and the substantial merits of
the case.”

We will look at each of the potentially fair reasons to see how this works.

‘Capability or qualifications’ is dealt with in Module 5, next week. Broadly, it refers
to whether the employee is capable of doing the job. This may involve questions of
competence, or it may relate to ill-health and attendance.

‘Conduct’ is the subject of Module 6. It involves any alleged misconduct committed
by the employee. Often, what is alleged is gross misconduct, but it may be the
cumulative effect of lesser instances of misconduct.

‘Redundancy’ is covered in Module 7. It results from a situation where the employee’s
job disappears, either because the employer no longer carries on its business or
because the employer’s requirements for employees to work at a particular location
or in a particular job has ceased or diminished.
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MODULE 5:

CAPABILITY, QUALIFICATIONS
AND ABSENCE

Statutory definition

‘Capability or qualifications’ is defined in s98(2)(a) ERA 1996 as relating “to the
capability or qualifications of the employee for performing work of the kind which
he was employed by the employer to do” (s98(2)(a) ERA 1994).

We'll look at qualifications first, as that's straightforward.

Qualifications

‘Qualification’ in relation to an employee is defined as ‘any degree, diploma,
or other academic, technical or professional qualification relevant to the position

which he held’ (ERA 1996 s98(3)).

There are very few cases dealing with lack of qualifications as a reason

for dismissal. That's because if an employee has misled an employer about
qualifications on an application form, normally the employee will be dismissed
before accruing two years’ continuous employment which is currently needed to
bring an unfair dismissal claim. And if they have got two years’ employment,
it's normally treated as a conduct issue, because the employee has lied on the
application form.

Qualifications doesn't just cover GCSEs and A levels, or CIPD level 7. Having a
driving licence is a qualification: Tayside Regional Council v Mclntosh [1982] IRLR
272. So is the holding of a pilot's licence : Sayers v Loganair Ltd [2005] 5 WLUK
383.

If someone doesn't have a necessary qualification, it's potentially fair to dismiss
them. You still have to go through a fair process, which means hold a meeting,
give them a chance to respond, and look at suitable altertnative employment
(although if dishonesty is involved, that's not really going to be practical).

That's it on qualifications — told you it was straightforward.
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Capability

Much more important is the other part of the potentially fair reason — capability —
and that's what we're going to spend the rest of this session talking about.

‘Capability’ is defined at s98(3) ERA 1996 as meaning ‘capability assessed by
reference to skill, aptitude, health or any other physical or mental quality’.

So it deals with two different aspects of capability. The first is incapability due to
the employee’s ‘skill’ or ‘aptitude’, or to use a more modern way of describing it,
"poor performance’.

The second is lack of capability which results from the employee’s ill-health; that's
the ‘health or any other physical or mental quality” bit.

We're going to look at them separately: first, dismissal for poor performance,
and secondly, dismissal for health reasons. And ‘health reasons’ really means
‘absence’.

Poor performance

The first thing we need to do is talk about poor performance v laziness. Laziness
is a conduct rather than capability issue. If they can’t do the job, it's capability. If
they can do the job, but won't, it's conduct.

As it was put in Sutton & Gates (Luton) v Boxall 1979 ICR 67:

“Cases where a person has not come up to standard through his own
carelessness, negligence or maybe idleness are much more appropriately dealt
with as cases of conduct or misconduct rather than of capability.”

The Alidair test

The legal test when dismissing for poor performance is set out in Taylor v Alidair
Ltd [1978] IRLR 82. In that case, an airline pilot made a faulty landing which
caused damage fo the aircraft. As bad luck would have it, one of the passengers
on the flight was a senior executive from the airline. His dismissal was held to be
fair. Lord Denning put it like this:

“Whenever a man is dismissed for incapacity or incompetence it is sufficient
that the employer honestly believes on reasonable grounds that the man is
incapable and incompetent. It is not necessary for the employer to prove that he
is in fact incapable or incompetent.”

So for a dismissal for poor performance to be fair, an employer doesn’t need to
prove to the tribunal that the employee couldn’t meet the required standards. All
the employer needs to establish is that at the time of the dismissal, it genuinely and
reasonably believed that the employee was not meeting the required standards.
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What evidence is required?

In practice, to show that its belief was genuinely held on reasonable grounds, an
employer will have to provide evidence of the employee’s poor performance.

Some employers think that they just need sensible manager to turn up to the
tribunal and say: "He wasn’t good at the job’, but that’s not enough. The tribunal
needs to hear and see evidence to demonstrate that the manager’s belief was
reasonable.

The most common sort of evidence is:
(1) missed KPIs; (2) performance reviews, and (3) performance warnings.

The evidence needed will vary from job to job. Let's look at some caselaw
examples.

In Fletcher v St Leonard’s School (UKEAT 0025/87), the employer relied on
evidence that pupils’ grades had fallen below the school’s normal levels. That was
good enough to show reasonable belief in the teacher’s poor performance.

Many employees, such as salespeople, have KPIs and targets, so it's generally
easy to show reasonable belief in poor performance. But the job performance
of managers is often trickier to measure and prove. In Cook v Thomas Linnell and

Sons Ltd 1977 ICR 770, the court said:

“The quality of management is an imponderable which it may be difficult

to assess precisely. Therefore, when responsible employers have genuinely
come to the conclusion over a reasonable period of time that a manager is
incompetent, that is some evidence that he is incompetent, although it is then
necessary to look to see whether there is any other supporting evidence.’

In that particular case, the supporting evidence came from a fall-off in trade.

But an employer’s assertion of poor performance, without more, is not enough. You
must have some supporting evidence. You're looking for things like complaints from
colleagues or from customers, or poor scoring in appraisals, or trade falling off.

In Plessey Military Communications Ltd v Brough (UKEAT/0518/84), the claimant
was a miller. He was initially recruited to perform «wet’ work. Just pausing a
moment, when | mention ‘wet work’ for an employer called ‘Plessey Military
Communications’, you're probably thinking of Liam Neeson, but it actually was
just a boring job, as a miller, in a mill. He got dermatitis, couldn’t do ‘wet work'
anymore, and was transferred to «dry’ work. He was then dismissed based on his
incapacity to do «wet’ work. The EAT held the dismissal to be unfair. At the time
of dismissal, his contract had changed to doing ‘dry’ work. His capability should
have been assessed with reference to his new job, not the old one.
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Procedure for Capability/Performance
Dismissals

Genuinely and reasonably believing that an employee is a poor performer isn't
enough. You've got fo tick that box, but it's not enough. To act reasonably when
dismissing, you also have to follow a fair procedure. So let’s look at that.

We know employers should call out performance issues early on. The employee
will be more likely to improve if problems are raised early. If the problems are
allowed to continue, employees may come to believe that the poor performance is
tolerated by the employer.

But in the real world, managers can be reluctant to confront an employee whose
performance is sub-standard. Some managers avoid performance management
processes because they think that it will be time-consuming; some managers just
don't like confrontation. For many managers it'll be both.

| want to put a scenario to you: say in the chat box if it's happened to you. Very
often a manager will phone HR and say: ‘Can we dismiss Kathy;, she’s been a
pain in my backside for 18 months and she’s not pulling her weight.” The HR
department looks at Kathy's file and sees, at best, there are no performance
reviews or notes of any discussions/warnings over those 18 months, or, worse, the
performance reviews from that manager all say: ‘Kathy works really hard and is a
valued member of the team’ without mentioning any areas of concern or areas for
development.

The consequence of not picking up poorly performing employees early on is two

fold:

1. there will often be an adverse effect upon the morale and motivation of the
failing employee’s colleagues. They will perceive that there is no reward for
effective performance, and no sanction for incompetence.

2. any attempt fo resolve the problem by dismissing the failing employee without
going through the steps needed for performance management is likely to lead to
a finding of unfair dismissal.

Short service employees - two red flags

Ordinary unfair dismissal rights don't apply until an employee has two years'’
service — at least, that's the case now. But if an employee is a poor performer, then
this often comes to light early in the employment relationship, when they don't have
the right to claim unfair dismissal.

Although Acas recommends employers should still follow a full process, no matter
the length of service, you really don’t need to when the employee has less than two
years' service unless there are one of these red flags:

1. Is there any risk that the employee’s poor performance is linked to a disability2
As we will discuss further in Module 12, the obligation to make reasonable
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adjustments and not to treat someone unfavourably for a reason arising from
their disability both apply from day 1. Failure to follow a fair process could
leave you vulnerable to a discrimination claim

2. As you know, the Employment Rights Bill will remove the qualifying period
for unfair dismissal so that it becomes a Day 1 right from Autumn 2026.
Whilst ‘lighter touch’ processes are likely to apply during the initial period of
employment (probably the first nine months), it will become necessary to run
any proposed performance management process in line with the new legal
position. We just don’t know what it is yet — but I'll keep you informed with the
Employment Rights Bill service which launches next month.

Acas Code of Practice

The Acas Code of Practice on Disciplinary and Grievance Procedures is important
in helping to decide whether a dismissal is fair. It does not have the direct force of
law. An employee cannot bring a claim for breach of the Acas Code as such. But
an employment tribunal must, by law, take its provisions into account when they

are relevant: Trade Union and Labour Relations (Consolidation) Act 1992, s 207.

The Acas Code applies to performance problems, and dismissals based upon
them. Assuming an employer has a performance/capability policy, it should be in
line with the Acas Code. The provisions of the Code set out what is expected of a
‘reasonable’ employer in terms of procedures, and help assess when a dismissal
will (or wont) be reasonable.

Warnings

An employer should warn an employee about the way in which they are not doing
their job adequately ,and give them an opportunity to improve their performance.
In James v Waltham Holy Cross UDC [1973] IRLR 202, it was put like this:

“An employer should be very slow to dismiss upon the grounds that the
employee is incapable of performing the work which he is employed to do
without first telling the employee of the respects in which he is failing to do his
job adequately, warning him of the possibility or likelihood of dismissal on this
ground, and giving him an opportunity o improve his performance.”

The Acas Code deals with warnings in paragraphs 18 to 21. You'll find a copy of
the Code at the back of the Workbook.

In summary, it states it is usual to give two warnings - a written warning and a
final written warning. Sometimes, one warning only might be appropriate, where
the employee’s actions are liable to have a serious or harmful impact on the
organisation.

Warnings should set out the nature of the poor performance, and the improvement
required, with a timescale. The employee should be warned of the consequences
of failure to improve performance.
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It is very rare for a dismissal to be fair if the employer has not warned the
employee that performance is unsatisfactory. A reasonable employer is expected
to give the employee at least one opportunity to improve. An isolated careless
act will rarely justify dismissal, unless it is of the gravity of the damage caused by
the airline pilot in Alidair v Taylor (in that case, the Employment Appeal Tribunal
agreed with the airline, Alidair, that the law did not go so far as to impose the
obligation that they had to give Captain Taylor a second opportunity to crash a
plane).

Employers sometimes believe that the employee will not change their ways, and a
warning would be futile. That approach is unwise. A tribunal is likely to say that
an employer cannot know that a warning would be futile until it has tried to warn.
As it was put in Winterhalter Gastronom Ltd v Webb [1973] ICR 245, “many
[employees] do not know that they are capable of jumping the five-barred gate
until the bull is close behind them.”

Opportunity to improve

A warning is pointless without giving the employee a chance to improve. If no
period for improvement is offered then the dismissal will probably be unfair.

How long should that period be? It needs to be long enough to allow the employee
to show a satisfactory level of improvement. If the employer’s capability procedure
has a timescale for improvement, that should be followed.

Back to Winterhalter Gastronom Ltd v Webb [1973] ICR 245 (NIRC); in that case
a period of three months was considered suitable for a sales director with three
years' service. But it really does depend on the circumstances, and a tribunal will
focus on what was reasonable in all the circumstances. Sometimes it will depend
upon events within the business eg a quarterly sales target period. The length of
time set down may also depend on the extent to which relations with a valued
customer or a regulator are affected by the employee’s underperformance.

Support and training

As well as giving a period to improve after a warning, the employer should offer
support to an underperforming employee, usually involving some form of training.
If the poor performance is linked to a change in the way the job is done, such as
change in technology, then the tribunal will expect to see evidence that suitable
training has been supplied.

In Steelprint Ltd v Haynes (UKEAT/0467/95), the employer brought in new
computer hardware, and the employee couldn’t meet new typing accuracy and
speed standards. The EAT held that because the employer didn't offer training, it
had acted unreasonably and the dismissal was unfair.

This is not an invariable rule. In Queensway Discount Warehouses Ltd v McNeall
(UKEAT/0569/85) it was held to be reasonable for the employer to dismiss

a manager, recently promoted from salesperson, without first offering him
management training.
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Reviewing progress

During the improvement period, the employer should review progress. Halfway
through the period is often the best time to do so. Any improvement (or lack of

it) should be monitored and discussed. If the employer doesn’t review progress
during the review period, as well as at the end, it might regarded as unreasonable
conduct and lead to an unfair dismissal finding.

Poor performance hearings

Where the employee fails to improve sufficiently, a formal meeting should be
arranged. The employee should be notified, in writing, of

* The nature of the shortcomings in their performance.

* The date, time and place of the capability meeting.

® Summary of relevant information and any relevant documents.
® The procedure to be followed.

* The possible consequences if performance is found to have fallen short of the
required standard.

® The right to be accompanied by a trade union official or a fellow worker.
We will cover the role of the companion in detail in module 6, next week.

The meeting is fo give the employee a chance to respond to the issues with their
performance. If that is done, the cause of the underperformance might be identified
and fixed. A reasonable period should be agreed for the employee to reach

the required standard. A monitoring system can be set up. And importantly, the
employee should be told what will happen if improvement is not seen.

After the meeting, the employer must summarise the reasons for the meeting

in writing, along with the outcome, any action plan, and any time period for
improvement. The letter should also give details of any right of appeal, and any
time limit applicable.

Alternative employment

What happens if, at the end of the above process, and after having been given a
fair chance to improve, the employer decides that the employee is still performing
poorly, and should not continue in their present job?

To avoid a finding of unfair dismissal, an employer needs to show that it has
considered alternative employment. That doesn’t mean it needs to have offered
alternative employment; only that it has considered it. The extent of the obligation
to seek alternative employment will depend on factors such as the size of the
company and whether the employee had a history of being able to do another job
competently. As it was put in P v Nottinghamshire County Council [1992] IRLR 362:
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“In an appropriate case and where the size and administrative resources of the
employer’s undertaking permit, it may be unfair to dismiss an employee without
the employer first considering whether the employee can be offered some other
job, notwithstanding that it may be clear that he cannot be allowed to continue
in his original job.”

That's the law on dismissal on grounds of poor performance. It's really not difficult.
At least one clear warning, training if appropriate, and a chance to improve. This
is one of the areas where the law reflect good HR practice and doesn’t demand
anything more.

Absence

We know that the potentially fair reason of ‘capability’ can either relate to poor
performance or fo ill-health and absence.

We turn now to ill-health and absence as a reason for dismissal. To begin with,
let's look at long-term ill-health. We will consider the different situation, involving a
series of shortterm persistent absences, afterwards.

Long Term Il Health

Remember that disability discrimination rules under the Equality Act 2010 may
come into play when considering dismissal on grounds of longterm illness. We will
look at disability discrimination next term.

The key question in ill-health dismissals

With long-term ill health dismissals, tribunals are not that interested in the history
of the absence, or (surprisingly) how long it's lasted. They are far more interested
in whether the employer has taken reasonable steps to investigate what is likely
to happen in the future. Even if an employee has been absent for many, many
months, an employer will probably act unfairly in dismissing them if their return is
imminent.

The key question in ill-health dismissals is set out in Spencer v Paragon Wallpapers
Ltd [1977] ICR 301 (approved by the Court of Appeal in O’Brien v Bolton St
Catherine’s Academy [2017] ICR 737)):

“Every case depends on its own circumstances. The basic question which has to
be determined in every case is whether, in all the circumstances, the employer
can be expected to wait any longer and, if so, how much longer2”

What are the relevant circumstances?

BS v Dundee City Council [2013] CSIH 91 sets out the three questions an
employment tribunal will think about when deciding whether dismissing an
employee on the grounds of ill-health was fair:
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1. Whether the employer could have been expected to wait any longer and, if
so, for how much longer. Relevant factors include whether the employee had
exhausted his sick pay, whether the employer was able to call on temporary
staff during his absence, and the size of the employer.

2. Whether the employee had been properly consulted, and whether their view
had been considered. If the employee stated that they were anxious to return to
work and hoped to do so soon, that would operate in their favour; whereas, if
they said that they were no better and did not know when they could return to
work that would be a factor operating against them.

3. Whether reasonable steps had been taken to discover the employee’s medical
condition and likely prognosis.

Looking at the third of these, failure to take reasonable steps to investigate the
likelihood of the employee’s returning to work will almost always result in the
dismissal being unfair.

This involves two distinct stages.

1. First, the employer should consult fully with the employee to establish the reason
for the absence(s) and the employee’s view of when they are likely to return to
work: East Lindsey District Council v Daubney [1977] IRLR 181.

The employer should make the employee aware that they are contemplating
dismissal if there is no return to work. This is not so much a disciplinary warning
as giving the employee full notice of the potential outcome if their health does
not improve.

2. Second, the employer will normally be expected to undertake some level of
medical investigation.

This means seeking up-to-date information about the nature of the illness and the
likely length of absence or prognosis. If the medical evidence is ambiguous, the
employer should seek clarification. You'll need to get evidence from

e The employee’s GP;
® An occupational health expert; or even, occasionally,
* A consultant such as an orthopaedic surgeon or a clinical psychologist.

Just which of these will be appropriate in any particular case will depend upon the
circumstances. If you're a member of the HR Inner Circle, you'll know we have

a list of recommended occupational health providers who have impressed other
members in the past and have been actively recommended by other members.

The onus is on the employer to take reasonable steps to ascertain the medical
position. The onus is NOT on the employee to volunteer medical information. In
Mitchell v Arkwood Plastics (Engineering) Ltd [1993] ICR 471, the EAT found a
dismissal unfair even though the employee had failed to offer the relevant medical
evidence. The EAT said it was for the employer to seek out the medical prognosis,
and not for the (possibly very unwell) employee to do so.
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But there are limits to the employer’s obligations. When investigating the medical
position, an employer just has to act reasonably — which is not the same as
‘leaving no stone unturned’. In BS v Dundee City Council, an employee was off
sick with depression for a year. The employment tribunal decided that the dismissal
was unfair, basing its decision on the failure of the local authority to make a
further enquiry about the medical position. The employer’s appeal succeeded. The
employer should have been entitled to take the medical opinion, which did not
predict a return to work in the foreseeable future, at face value. The Scottish Court
of Session said:

“The obligation on a reasonable employer is only to carry out such medical
investigations as are sensible in all the circumstances.”

Even if the medical evidence appears to justify dismissal, the employer should
always consult with the employee to obtain and consider their views. The
employee must be given the opportunity to challenge the medical opinion. They
may also wish to obtain a report of their own.

Can an employee be compelled to undergo medical examination? Or submit to
disclosure of medical records?

No. They cannot be compelled to do so, even if they have agreed to do so in their
employment contract. But IF they refuse, the employer will not be criticised for
dismissing without that specialist medical input, as long as it has at least tried to
obtain medical advice.

Should the employer seek the opinion of a specialist, or just rely on a GP’s report?
There are risks for employers (other than small companies) in relying on a GP’s
report. A tribunal may consider that it was unreasonable to limit investigation to
a medical expert who does not specialise in the relevant medical field. Crampton
v Dacorum Motors Ltd [1975] IRLR 168 makes the point that, in practice, GPs’
reports rarely contain clear prognoses and an employer may be criticised for
dismissing on the basis of an unclear prognosis :

Also if you're a member of the HR Inner Circle, one of the sixty or so audio
seminars in the members’ vault is: Getting the Best Out of Occupational Health. If
you're not a member, you get access to all sixty audio seminars the moment you
join. If you're interested in finding out more, there are details at the back of the

Workbook.

If the medical opinion demonstrates that the employee is unlikely to return to work
soon, and the employer is satisfied that its business interests require dismissal, it
will normally be fair to dismiss.

What happens if the employer is, itself, responsible for the employee's illness

(eg because of workplace related stress)2 The law says that if the employer

was responsible for the employee’s incapacity, that is a relevant factor it may be
necessary for the employer to ‘go the extra mile’ to avoid the dismissal (Royal
Bank of Scotland v Aidie [2008] ICR 1087). But it does not mean a dismissal will
be unfair. Remember, tribunals are interested mainly in the employee’s ability to
return to work in the future, not what happened in the past.
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Alternative employment

When we looked at poor performance a moment ago, we saw that employers
need fo think about the possibility of alternative employment before dismissing.

It is also crucial to do so with an ill-health dismissal, given that the tribunal is
probably going to be sympathetic to an employee who is being dismissed through
no fault of their own.

Bugden v Royal Mail Group [2024] EAT 80 makes it clear that employers do need
to consider redeployment in ill-health dismissals. But the duty does have its limits.
In Merseyside v Taylor [1975] ICR 185 it was made clear that the duty to consider
redeployment doesn’t compel an employer to create a job where none exists. But
that case has to be treated with a little caution, because it was decided 20 years
before the Disability Discrimination Act. Nowdays, if the employee is disabled, the
employer may be under a duty to modify some requirements of the job, because of
the duty to make reasonable adjustments under disability discrimination legislation.

Again, we will look at the requirements of disability discrimination legislation in
Module 12.

Let's look at a couple of examples where an absence dismissal was unfair...

In Garricks (Caterers) Ltd v Nolan [1980] IRLR 259 the EAT decided that a
dismissal was unfair because the employer didn't consider whether a small aspect
of Mr Nolan’s job, namely heavy lifting, could be reassigned permanently to
somebody else. The amount of lifting required was small, and it could easily have
been done by another of their employees. So dismissal was unreasonable and
hence unfair.

In Scottish and Southern Energy plc v Mackay [2007] UKEAT/0075/06, the
dismissal of an employee who had been off sick for two years was held to be
unfair because the employer didn’t consult with the employee about retraining into
another role, despite the employer having consulted extensively in other respects
with the employee.

Repeated short-term absences

We've looked at long-term ill-health absences. The crucial question is whether it's
reasonable to expect the employer to wait longer before dismissing.

But how should an employer deal with a situation where there have been repeated
short absences due to ill-health, rather than one long ongoing period of absence?

This situation is less likely to be resolved by medical evidence than one where there
is long-term ill-health. That's because a medical expert is unlikely to be able to
predict with certainty whether there will be a sustained improvement in attendance
in the future.

In International Sports Co Ltd v Thompson [1980] IRLR 340, it was said that the
proper approach in such cases is to:

® Review the pattern of absences and the reason for them.
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* Warn the employee of the required improvement in attendance, giving them the
chance to make representations.

® Consider whether there is the required improvement in attendance; if there is
not, dismissal is likely to be reasonable.

Again, this case predates the introduction of disability discrimination laws. An
employer these days should also take steps to consider whether there is any
underlying disability resulting in the pattern of absence, giving the employee an
opportunity to bring the relevant information to their attention, and then make
reasonable adjustments.

In cases of shortterm intermittent absence, fairness will mean ensuring that the
employee is aware of:

* The standards of attendance expected of them.

* The impact their absence is having on the employer’s business and their
colleagues.

® The likely consequences of formal action or dismissal in the event of their
continued absence.

In Lyncock v Cereal Packaging Ltd [1988] ICR 670, the court said that in cases of
shortterm absence, it is necessary:

“to give a caution that the stage has been reached where with the best will in
the world, it becomes impossible to continue with the employment.”

The court also said that an employer which has shown “sympathy, understanding
and compassion” is more likely to find favour with a tribunal than one which has
acted callously or indifferently.

Disability discrimination

We will cover disability discrimination in detail in module 12. An employee’s
illness may amount o a disability under the Equality Act 2010 (EgA). If this is
the case, the employer will need to tread carefully as dismissal could amount to
unlawful discrimination. A failure to make reasonable adjustments, for example,
could amount both to discrimination and make a dismissal unfair.
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MODULE é:

CONDUCT
DISMISSALS

Burchell - the famous case

The legal test for ‘reasonableness’ in conduct dismissals is set out in a famous case
called British Home Stores v Burchell [1980] ICR 303. It says that for a conduct to
be ‘reasonable’, an employment tribunal must decide three things:

1. whether the employer genuinely believed that the employee had been guilty of
the misconduct when it dismissed them

2. if so, whether the employer had reasonable grounds for its belief

3. whether the employer carried out as much investigation into the matter as was
reasonable in all the circumstances before dismissing the employee.

This is often referred to as ‘the Burchell test'.

The Range of Reasonable
Responses

You will have noticed the word ‘reasonable’ appearing a couple of times in the
Burchelltest. That means something wider than what the tribunal thinks is reasonable.
It envisages a ‘range’ of reasonable responses, recognising that different employers
might reasonably react different ways.

To put it another way, as was the case in London Ambulance Service v NHS Trust
v Small [2009] IRLR 563, an employment tribunal must not substitute its own view
for that of the employer. The correct test is not whether the tribunal thinks that the
decision to dismiss was reasonable, but whether a reasonable employer might
dismiss in those circumstances.

In Midland Bank plc v Madden [2000] 2 All ER 741, it was made clear that a
dismissal will be unfair only if the employer’s decision was outside this range of
reasonable responses. The band of reasonable responses test applies to all three
limbs of the Burchell test, that is, honest belief, on reasonable grounds, and after a
reasonable investigation. It's generally regarded as a pro-employer test, although
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many employers fall down on the ‘reasonable investigation’ part because the
procedure has been found to be defective.

The facts of Sainsburys v Hitt [2003] ICR 111 are a good example of how the
‘range of reasonable responses’ test works when it comes to the reasonableness of
an investigation.

Mr Hitt worked in a warehouse. After his shift, razor blades were found in his
locker. Sainsbury’s carried out an investigation and decided that he had stolen them,
based upon the fact that (1) he had the opportunity to steal them and (2) they were
found in his locker. Mr Hitt argued that the razor blades might have been planted,
because other staff had access to his locker key. Sainsbury’s thought that this was
unlikely, and they dismissed him. The employment tribunal found that the dismissal
was unfair, holding that Sainsbury’s should have questioned the other staff who
could have used his key.

Sainsbury’s went to the Court of Appeal, which overturned the finding the dismissal
was unfair. The Court held that the tribunal had failed to apply the test of the band
of reasonable responses.

It was reasonable for an employer in the position of Sainsbury’s to think Mr Hitt's
argument that someone might have planted the stolen razor blades in his locker
was sufficiently implausible that they didn’t need to go and interview each member
of staff in the branch to rule that possibility out. The decision not to question every
member of staff was within the range of reasonable responses for an employer, so
Sainsburys had been entitled to take that decision and the dismissal was fair.

The Acas Code of Practice

We looked at the Acas Code of Practice on Disciplinary and Grievance Procedures
in module 5 when we were dealing with dismissal for poor performance.

According to the Acas Code, before dismissing for misconduct, an employer should:
* |Investigate the issues.

* Inform the employee of the issues in writing.

e Conduct a disciplinary hearing or meeting with the employee.

* Inform the employee of the decision in writing.

* Give the employee a right of appeal.

It's not too onerous, but it's amazing how easily it can go wrong.
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What if an employer fails to follow the Acas
Code?

Not every slip makes a dismissal unfair.

To decide whether a flaw in the process makes the dismissal unfair, tribunals look
at it in context. Procedural issues do not sit ‘in a vacuum’, as it was put in Sharkey
v Lloyds Bank plc (UKEAT/0005/15). They should be considered together with the
reason for dismissal, in assessing whether, in all the circumstances, the employer
acted reasonably in treating the reason as a sufficient reason for dismissal.

Here's an example. In City and County of Swansea v Gayle (UKEAT/0501/12),
the EAT said that normally only faults that have an impact on the employer’s decision
to dismiss are likely to affect the reasonableness of the procedure. In that case,
covert video surveillance, which the Tribunal considered to be disproportionate
did not make the dismissal unfair because there was already sufficient evidence
of the employee’s misconduct — he was bunking off work to play squash and the
employer had hired a private investigator to film him arriving at his squash club. The
EAT actually held that there was nothing unlawful about that, but in any event the
employer had plenty of other evidence of his misconduct so the video evidence was
not needed.

Investigation

That case was about the nature of the ‘reasonable investigation” that is required
under the Burchell test, so let’s look at that in a bit more detail.

Paragraphs 5+6 of the Acas Code puts it like this:

“5. It is important to carry out necessary investigations of potential disciplinary
matters without unreasonable delay to establish the facts of the case. In some
cases this will require the holding of an investigatory meeting with the employee
before proceeding to any disciplinary hearing. In others, the investigatory stage
will be the collation of evidence by the employer for use at any disciplinary
hearing.

6. In misconduct cases, where practicable, different people should carry out the
investigation and disciplinary hearing.

Para 6 assumes that investigation and disciplinary stages are split. Thatisn't a formal
legal requirement. The obligation on the employer is to carry out an investigation
that falls within the band of reasonable responses. The reason Acas recommends
a separation between investigation and hearing is that when you conduct the
investigation you can become very invested in the outcome and that can make it
hard to conduct the disciplinary hearing with an open mind. But small employers
in particular will often need to take a more streamlined approach — and that's fine.
Public sector employers (and sometimes old, unionised industries) on the other hand
are different. They are likely to have negotiated a disciplinary policy with a union,
and that policy will almost always have two people carrying out two distinct stages.
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If that's the case, you need to stick to it.

Let's assume that the employer is required by its own disciplinary policy to hold a
separate investigation, or perhaps it just thinks that is the best way to ensure the
process is fair.

The investigator’s job is to look for the evidence. That means looking both for
evidence that supports the allegation and evidence that undermines it. The last bit is
important and we'll come back to it.

Here is a checklist of what you should look for when you appoint an investigator.

They should:

® be appointed under internal policies and procedure (bear in mind that some
policies require a certain level of seniority)

* be available when needed

* be fair and objective

¢ understand the organisation and how it works

e ideally, have had some training as an investigator
* be a confident communicator

® not be easily influenced

* not be personally involved in the matter

* not have any conflict of interest

* not be better deployed at the disciplinary or appeal stage

HR involvement

Many in the HR community are wary of getting involved in the investigation process.
To what extent can HR play a part in proceedings?

The decision maker should be independent of outside pressure. But the investigating
officer, or disciplinary or appeal officer, often has limited knowledge of employment
law or limited HR experience. So, very often the HR role is essentially ‘hand holding’.

There are a couple of cases that are instructive and help us to draw the right boundary.

First of all, Ramphal v Department for Transport [2015] ICR 23. This says that if a
disciplinary investigation has been unduly influenced by a third party, which includes
an HR professional, this will compromise the fairness of the process and make any
dismissal unfair. In that case, Mr Goodchild was the investigation manager. He
was appointed to investigate concerns about Mr Ramphal’s expenses regarding
hire cars. Mr Goodchild’s report found that the misuse was not deliberate and
that Mr Ramphal had plausible and consistent explanations for his excessive fuel
expenditure. His recommendation was for a finding of misconduct - but not gross
misconduct — and a final warning. Over the next six months, the draft report went
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back and forth between Mr Goodchild and the HR department, with HR suggesting
redrafts, leading to favourable comments being replaced with critical ones. The
conclusion was changed from misconduct to gross misconduct, and the sanction was
changed from a final written warning to summary dismissal.

The EAT held the dismissal was unfair. HR had claimed that it was merely giving
advice on procedure, but they had clearly gone beyond that and appeared to have
influenced and reshaped Mr Goodchild’s views. HR had involved itself in issues of
culpability, which should have been reserved for Mr Goodchild, the disciplinary
officer.

The EAT stressed that while an investigating manager was entitled to seek advice
from HR, that advice — according to the employer’s own policy — had to be limited
to questions of law, procedure and process. HR had to avoid straying into areas of
guilt, or the appropriate sanction, except in so far as the advice addresses issues of
consistency.

The second case | want to mention is Chhabra v West London Mental Health NHS
Trust [2014] ICR 194. In that case, the Supreme Court held that an employer had
acted in breach of an employee’s implied contractual right to a fair process where
a human resources manager had unduly influenced a case investigator’s report. The
court said:

“There would generally be no impropriety in a case investigator seeking advice
from an employer’s human resources department, for example on questions of
procedure. | do not think that it is illegitimate for an employer, through its human
resources department or a similar function, to assist a case investigator in the
presentation of a report, for example to ensure that all necessary matters have
been addressed and achieve clarity.”

The Ramphal case has led to many HR professionals refusing to express any views
fo investigators or disciplinary officers. That's not what Ramphal requires. As long
as the investigator or the disciplinary officer clearly understands that the decision
is ultimately theirs, and they would be the one having to defend the fairness of the
process at a tribunal, there is no reason why an HR professional should not express
views on how the investigation (or the disciplinary hearing) should proceed.

Of course, where HR advisers are themselves the official decision-makers, then their
involvement will, of course, be legitimate.

So, what do we conclude on HR involvement in the investigation?
Three points.

First, it is absolutely clear that there is no bar on someone from HR being the person
carrying out the investigation (or, for that matter, being the disciplining or appeal
officer, subject to suitability).

Second, it is absolutely fine for HR to provide advice on the law and procedure to be
followed. This includes advice on the presentation of the report, and checking that
all relevant points are dealt with.
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Third, what must be avoided is any attempt, behind the scenes, to influence the
substance of the report, on matters such as the guilt or innocence of the employee
under investigation. The investigation process must be transparent and if the process
says that a particular manager must conduct the investigation and make findings of
fact — then that is what must happen.

How thorough does the investigation need
to be?

It has to be ‘reasonable’. In Shrestha v Genesis Housing Association Ltd [2015]
EWCA Civ 94, the Court of Appeal made it clear that it is not necessary for an
employer to extensively investigate each line of defence advanced by an employee.
What is important is the reasonableness of the investigation as a whole. They made
this finding despite the fact that the employee was represented by a promising young
barrister called Daniel Barnett.

The employer should assess its approach taking account of the following:
e the strength of the case against the employee

* the seriousness of the allegations and their potential to blight the employee’s
future

Let's look at them both. First, the extent of the investigation depends on the strength of the
case against the employee. It was pointed out in ILEA v Gravett [1988] IRLR 497 that:

“At one extreme there will be cases where the employee is virtually caught in
the act and at the other there will be situations where the issue is one of pure
inference. As the scale moves towards the latter end, so the amount of inquiry and
investigation, including questioning of the employee, which may be required, is
likely to increase.”

Second, the thoroughness of the investigation will depend on the seriousness of the
allegations and their impact on the employee. The more serious the charges, or the
more serious the effect on the employee, the more serious the investigation that is
needed to be ‘reasonable in the circumstances’. In A v B [2003] IRLR 405 it was
made clear that:

* Serious allegations of criminal misbehaviour must always be the subject of
particularly careful investigation (at least where they are disputed).

® But even in the most serious cases, it is unrealistic to require the standards and
safeguards of a criminal frial.

* But careful and conscientious investigation of the facts is necessary, and
the investigator charged with carrying out the inquiries should focus on any
potential evidence that may point fowards the innocence of the employee, as
well as evidence directed towards proving the charges.

e This is particularly the case where the employee is suspended and has not had
the chance to contact potentially relevant witnesses.
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* Employees found to have committed a serious offence of a criminal nature
may lose their reputation, their job and even the prospect of securing future
employment in their chosen field. In such circumstances, anything less than an
even-handed approach fo the process of investigation would not be reasonable.

Anonymous witnesses

What if a witness is willing to give evidence to the investigator, but does not want
to be identified?

Tribunals struggle with employers who allow anonymous witnesses. It means the
employer is withholding important information from the employee under investigation.
That undermines the basic obligation of fairness. For example, perhaps the alleged
wrongdoer would claim that the witness has a grudge against them, or some other
motive for lying, if they knew who the witness was. If they are not told of the witness'’
identity, they are defending themselves with one hand tied behind their back.

The Acas guidance on conducting workplace investigations suggests that anonymous
statements will only be appropriate where a witness has a genuine fear of reprisal.
Tribunals do understand that sometimes witnesses insist on anonymity. If they do, the
EAT has set down guidelines in Linfood Cash & Carry Ltd v Thomson [1989] IRLR

235. These recommend:

1. A formal written statement should be taken from the informer. It should deal in
detail with the opportunities the informer had to see the disciplinary offence
and why the informer was present.

2. The investigator should look into whether the informer has suffered at the
hands of the accused or has any other reason to fabricate evidence.

3. The employer should then carry out further investigations with a view to
corroborating or undermining the informer’s evidence.

4. The written statement of the informer, with identifying details removed, should
be made available to the accused employee.

The Investigation Report

The investigation report should set out the facts found, including — importantly — the
reasons for finding them where they are disputed. To put it another way, it should
reach a conclusion about what probably happened. The standard of proof is ‘on the
balance of probabilities’. It is lower than the criminal standard ‘beyond reasonable

doubt'.

Often, the investigator is asked to recommend what should happen next. Some of
the alternatives might be:

e No further action

* Informal action, such as mediation, counselling or training.
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® Formal action such as a disciplinary hearing. But the recommendations should
never recommend a specific sanction or punishment such as dismissal, demotion
or a warning. That is a matter for the disciplinary hearing. But it is appropriate
to say that the conduct issue is not serious enough to be gross misconduct and
that dismissal is not being contemplated.

* Improvements that should be made as a result of the investigation, such as a
change to company policy.

Disciplinary hearing

There are several boxes that must be ticked before a tribunal will agree a dismissal
is fair.

The Employee should know the case
against them

Probably the most important aspect of procedural fairness in conduct cases is that
the employee should know the allegations and the evidence against them (Byrne
v BOC Ltd [1992] IRLR 505) in sufficient time ahead of the meeting to have a fair
chance to consider their response. That includes supplying copies of all relevant
documents and all witness statements.

Calling an employee to a disciplinary meeting and saying, “We'll give you the
evidence at 10am, and the meeting starts at 11am,” will normally render a dismissal
unfair as the employee will not have had a reasonable period to consider their
response. But of course it all depends on just how complex the evidence is — how
long would it take someone in the employee’s position to read it, digest it and
formulate a response.

Paragraphs 9 and 10 of the Acas Code deal with this. In summary:
* The employee should be notified in writing of the disciplinary case.

® The notification should contain sufficient information for the employee to
prepare to answer the case at a disciplinary hearing.

* |t should normally contain copies of any written evidence, including witness
statements.

* |t should give details of time and venue of the disciplinary hearing.

* |t should advise the employee of their right to be accompanied.
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The right to be accompanied

Sections 10 to 15 of the Employment Relations Act 1999 set out the legal right to be
accompanied at a disciplinary hearing. The right is also dealt with in paragraphs
13 to 17 of the Acas Code.

Although unfair dismissal rights are confined to employees, the right to be
accompanied actually extends to all ‘workers’, so for this part of the module, | will
refer fo ‘workers’.

The legal entitlement is to a companion who is a fellow worker or a trade union
official - such as a shop steward. The worker is not entitled to insist on any other type
of representative, such as a lawyer, a family member or a friend who is not a work
colleague. The employer can, of course, allow the employee to choose someone
who is not a fellow worker or union representative to act as a companion. I'm a big
fan of allowing anybody to accompany the worker as long as they’re not a lawyer,
although | know many employers are reluctant. In my view it comes down the skill
and confidence of the person chairing the disciplinary.

It's a breach of the Acas Code if the employer refuses to allow a companion who is
a work colleague or union representative to attend. Indeed, it is a breach of the Acas
Code if the employer doesn't tell the worker about their right to be accompanied.

As well as the likelihood of an unfair dismissal finding if the employer refuses to
allow a companion to attend, the worker can also bring a direct claim for refusing
to allow a companion to attend under section 10 of the Employment Relations Act
1999, although the penalty is very small — up to four weeks’ pay.

The representative is entitled to ‘address the hearing’ and to ‘confer with the worker
during the hearing’ but is not permitted to ‘answer questions on behalf of the worker’.

What about legal representation? Generally, a worker is not entitled to be
accompanied by a lawyer. There are a couple of rare exceptions to this, mainly
where the employee works in a regulated field such as medicine or teaching, and
dismissal would result in them being unable to ever get another job in that field.
That's the case of Kulkarni v Milton Keynes Hospital NHS Foundation Trust [2010]
ICR 101 CA). And, of course, if the union official or fellow worker happens to be a
lawyer, that is not a ground for excluding them.

In Toal v GB Oils Ltd [2013] IRLR 696, it was established that if a worker asks to
be accompanied by a union representative or work companion at a disciplinary
or grievance hearing, the request for a particular companion does not have to
be reasonable. This means that you can't refuse the request to be accompanied
because you don't like the particular union representative or work colleague or even
if you think they are wildly inappropriate!

Under sections 10(4) and 10(5) of the Employment Relations Act 1999, if a companion
cannot attend on the proposed date, the employer must adjourn the hearing date for
up to five working days if this will allow the companion to be present.
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The disciplinary hearing
At the hearing, it is crucial that the decision-maker should act fairly and impartially.

As far as the procedure is concerned, paragraph 12 of the Acas Code suggests, in
summary:

® Explain the complaint against the employee and go through the evidence that
has been gathered.

o Allow the employee to set out the case and answer any allegations that have
been made.

* Give the employee a reasonable opportunity to ask questions, present evidence
and call relevant witnesses.

* Give the employee an opportunity to raise points about any information
provided by witnesses.

* Give advance notice of any witnesses whom they intend to call.

The fundamental thing is that the employee must have an opportunity to respond to
the allegations made. That means the employer needs to go through the evidence
with them, and give them the chance to comment on it. If the employee raises an
issue which requires further investigation, the employer should almost always do that
extra investigation after the meeting, or it will look like they are just going through
the motions.

Appeals

Paragraphs 26 to 29 of the Acas Code require employers to give employees a right
to appeal.

The appeal should be dealt with impartially and by a manager who has not been
involved in the case previously (unless it's not practical to find a different person, as
may be the case with very small employers). The right to be accompanied applies
to an appeal. The employer should inform the employee in writing of the results of
the appeal.

As Taylor v OCS Group Ltd [2006] ICR 1602 CA shows, in certain circumstances,
it is possible for an appeal that is fairly conducted to ‘cure’ a defective disciplinary
hearing. This is because the dismissal process as a whole, including the appeal
stage, must be considered when deciding whether the dismissal is reasonable (or
not). It will depend on the thoroughness of the appeal and its independence from the
previous defective hearing.
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Reasonableness of
dismissal as a sanction

We've been looking at the three part Burchell test for the last 45 minutes — that
the employer has to have an honest belief in guilt, on reasonable grounds, after a
reasonable investigation.

It's also a basic part of unfair dismissal law that — as well as the Burchell test being
met — the decision to dismiss (as opposed to issue a warning) has to fall within
the range of reasonable responses. So as long as the tribunal thinks a reasonable
employer might dismiss, the employer will be fine — whether or not the tribunal
itself would have dismissed in those circumstances. But if no reasonable employer
would have dismissed for that offence, either because of extensive mitigation, or the
offence just wasn't that serious, then the dismissal will be unfair. We've listed five
things in the Workbook that tribunals look at when deciding the reasonableness of
dismissal as a sanction.

Conduct doesn't need to be defined in the contract as ‘gross misconduct’ in order
for a dismissal to be fair. In Hope v British Medical Association [2022] IRLR 206,
the Claimant was dismissed for gross misconduct for bringing numerous frivolous
grievances yet refusing to cooperate with the grievance process. The EAT said
that even though that didn’t amount to gross misconduct in a contractual sense, the
dismissal was still fair. What mattered was the wording of s98(4) — did the employer
act reasonably in treating it as a sufficient reason to dismiss?

The range of reasonable responses is sometimes seen as very wide. But there are
limits. Here's an example of a case where an employer was held to have acted
excessively in applying the sanction of dismissal, making the dismissal unfair. | only
mention because it's an interesting case.

In Bowater v Northwest London Hospitals NHS Trust [2011] EWCA Civ 63, Ms
Bowater was a senior staff nurse. As she was about to leave after her shift, she went
to help colleagues who were struggling to restrain a patient who was having an
epileptic fit. He was on a trolley, and the nurses had removed his trousers so that
he could be given a pacifying injection. Ms Bowater climbed onto the trolley. The
patient kicked out and she landed astride his exposed genitals. The patient was not
aware of what was happening. It was alleged later that while straddling the patient,
Ms Bowater said, “It's been a few months since I've been in this position with a man
underneath me.” She was dismissed for gross misconduct, and she claimed unfair
dismissal.

The employment tribunal found that the sanction of dismissal was not within the range
of reasonable responses, so the dismissal was unfair, but that she had contributed to
her dismissal by 25 per cent. They considered that the employer should have had a
restraint policy. As far as the ‘unprofessional remark’ was concerned, the employer
should have taken into account that she made it at the end of a stressful shift. The
remark might be described as lewd, but many people would regard it as merely
humorous. So, the employment tribunal decided that no reasonable employer would
have dismissed in those circumstances. This decision was upheld by the Court of
Appeal.
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Disciplinary rules

The Acas Code provides that disciplinary rules and procedures should be:
* In writing.

e Specific and clear.

e Accessible.

® Drawn up with the involvement of employees and, where appropriate,
employee representatives — of course, in the real world, only the largest
organisations are likely to involve employee representatives in drawing up a
disciplinary policy. SMEs usually just buy in a boilerplate disciplinary policy.
That's fine. I've seen countless disciplinary policies over the years — and to be
honest they don’t vary that much. But if you do buy one in check carefully to
make sure it doesn’t commit you to a standard you can't realistically maintain.

While it is usual for a disciplinary policy to provide examples of what constitutes
misconduct, particularly gross misconduct, the employer is not expected to provide
an exhaustive list and isn’t precluded from treating something that does not appear
on the list as misconduct.

But an employer should make clear that certain acts will warrant instant dismissal.
For example, in Lock v Cardiff Railway Company Ltd [1998] IRLR 358, a train
conductor put a teenage passenger off the train in an isolated place when he was
travelling without a valid ticket. He was dismissed for this, despite the fact that he
had a clean disciplinary record. The dismissal was held to be unreasonable in the
circumstances and so unfair. The EAT said that for a one-off error of judgment such

as that, the employer ought to have been explicit that dismissal might follow. The
EAT stated:

“It seems to us essential that employees should be given due warning of which
types of misconduct will, on a first breach, lead to dismissal.”

The thing to think about here is whether there are rules that the employer attaches
particular importance to that may not be obvious to people outside the business.
We don't need a policy to tell us that deliberately setting fire to the office is gross
misconduct. But if an employer wants to stress the importance of a particular safety
procedure and dismiss employees who disregard it even once, then that needs to be
clearly set out.

What about the other side of the coin® What if the employer has listed the misconduct
in question in their disciplinary policy as something that is likely to lead to dismissal?
Does that mean it is always fair to dismiss for such misconducte

Again, there is no simple answer. ‘Theft’ will usually be listed as an example of gross
misconduct. An employee might steal £200 out of the till every couple of weeks until
caught, or an employee with a clean record might put a stamp on a personal item of
post as a one-off (and rather old fashioned) offence. They're both ‘theft’, but | suspect
we'd all agree that it would be reasonable to dismiss the first employee but probably
not reasonable to dismiss the second employee.
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Gross misconduct

‘Gross misconduct’ is an odd expression that refers to conduct so serious that it justifies
dismissal without notice. A dismissal for misconduct that is not ‘gross misconduct’ will
normally — though as we have seen not always - be unfair unless there is already a
warning for something on record.

Paragraphs 23 and 24 of the Acas Code make clear this distinction between gross
misconduct and other types of misconduct:

“23. Some acts, termed gross misconduct, are so serious in themselves or have
such serious consequences that they may call for dismissal without notice for a
first offence. But a fair disciplinary process should always be followed, before
dismissing for gross misconduct

24. Disciplinary rules should give examples of acts which the employer regards
as acts of gross misconduct. These may vary according to the nature of the
organisation and what it does, but might include things such as theft or fraud,
physical violence, gross negligence or serious insubordination.”

Warnings

Often misconduct doesn't justify dismissal. But repeated small offences can make an
employee’s behaviour just as unacceptable as one really bad offence.

This is where warnings come into the picture.
Let's look at paragraphs 19 and 20 of the Acas Code:

“19. Where misconduct is confirmed, or the employee is found to be performing
unsatisfactorily, it is usual to give the employee a written warning. A further act of
misconduct or failure to improve performance within a set period would normally
result in a final written warning.

20. If an employee’s first misconduct or unsatisfactory performance is sufficiently
serious, it may be appropriate to move directly to a final written warning. This
might occur where the employee’s actions have had, or are liable to have, a
serious or harmful impact on the organisation.”

You will have noticed that the Acas Code talks about ‘written” warnings. | used to
see lots of disciplinary policies providing for a verbal warning at the initial stage. |
used to tease employers about this because almost always that verbal warning was
confirmed in writing so it wasn't really verbal at all

At one level, the form the warning takes is not important.

In McCall v Castleton Crafts [1979] IRLR 289, the EAT put it this way:

“The position in the present case is that the Appellant was found by the Tribunal
to be an intelligent man who knew full well that he was contravening a rigid
requirement of the Respondents when he continued dealing in other people’s
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goods. He had been warned about this conduct not once but on several occasions.
It was suggested that he had never had a written warning; there is no special
magic about a written warning. To an intelligent man a verbal warning should be
just as effective. The only advantage in a written warning might be for evidential
purposes later on. No such problem arises in the present case.”

But that was a case — decided when unfair dismissal law was in its infancy — where
what the employee was doing would nowadays be seen as straightforward gross
misconduct. Today it would be very surprising if a tribunal found that verbal warning
was sufficient to justify dismissal when there was no gross misconduct.

In Wincanton Group plc v Stone and another [2013] IRLR 178, the EAT gave some
general guidance about the factors that a tribunal is entitled to take into account
when considering the effect of valid warnings on the fairness of a conduct dismissal:

® The tribunal should take into account the fact of the warning.

* The tribunal should take into account any proceedings that may affect the
validity of that warning, such as an internal appeal or other proceedings in
which it is being challenged. It is entitled to give those as much weight as it
deems appropriate.

e |t will be going behind a warning (which is not permissible) to hold that it
should not have been issued or to hold that some lesser category of warning
should have been applied.

* ltis not going behind a warning to take into account the factual circumstances
giving rise fo the warning. Just as a degree of similarity may, in some instances,
favour a more severe subsequent penalty, so a degree of dissimilarity may tend
the other way. There may be some particular feature related to the conduct of
the individual that may contextualise the earlier warning. An employer, and
therefore tribunals, should be alert to give proper value to all of those matters.

* |t is not wrong for a fribunal to take into account an employer’s treatment of
similar matters relating to other employees.

e A final written warning always implies that further misconduct of any nature will
be met with dismissal unless the terms of the contract provide otherwise, or the
circumstances are exceptional.

Is an employer considering dismissal based on “totting-up’ previous conduct warnings
obliged to review whether the previous warnings were fair2 Not generally. In Davies
v Sandwell Metropolitan Borough Council [2013] EWCA Civ 135 it was confirmed
that an employer considering dismissal is not generally required to re-open the
circumstances in which a live final written warning was given. The case held that it
is legitimate for an employer to rely on a final warning, provided that:

* |t was issued in good faith;
e There were, on the face of it, grounds for imposing it; and

e |t was not ‘manifestly inappropriate’ to have issued it.
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If there are allegations of bad faith; there was no basis for the previous warning
having been issued, or it seems to be manifestly inappropriate in some way then the
disciplinary officer may be required to take a closer look.

Separately, can you take into account live warnings that relate to a different kind
of conduct from that being considered as a possible cause for dismissal2 Yes. In
Auguste Noel Ltd v Curtis [1990] IRLR 326, it was stated that it is “essentially a
matter of balance, of doing what is fair and just.” It is worth being careful about the
terms of the warning itself — especially a final written warning. Does it say that ‘any
further misconduct may result in dismissal” or ‘any further conduct of a similar kind
may result in dismissal’2

Expired warnings

Finally, can a warning that has expired be taken into account? The law is a bit of a
mess here.

Two cases show why the law is a mess.

First, Diosynth Ltd v Thomson [2006] IRLR 284. Mr Thomson was given a 12-month
warning for failing to carry out a safety process. A few months after that warning
expired, there was a fatal explosion. An inquiry found that Mr Thomson and several
of his colleagues had failed to carry out that same process. Mr Thomson was
dismissed, Diosynth making it clear that it was relying on the fact he'd previously
been warned. On appeal, the Inner House of the Court of Session held that the
employer acted unreasonably in taking info account an expired written warning
when deciding a subsequent disciplinary outcome.

So, that seemed to make matters clear. Employers cannot consider expired warnings.

But then in Airbus Ltd v Webb [2008] EWCA Civ 49, the Court of Appeal was
looking at @ man who had been given a final 12-month written warning. Three
weeks after that warning expired, he was disciplined with four colleagues for being
away from the workplace when they were all supposed to be working.

All were found guilty of gross misconduct. But only Mr Webb was dismissed. His
colleagues, who had no prior disciplinary record, were given final warnings. The
Court of Appeal said that the difference in treatment was reasonable, and so the
dismissal was fair, because of the existence of Mr Webb's previous — but expired —
final warning. In other words, Mr Webb's expired warning was allowed to be taken
info account.

So how do we reconcile these apparently contradictory cases?

The Court of Appeal said that the circumstances in Diosynth were different. In that
case, the offence committed would not have justified dismissal without a live warning.

In Airbus, by contrast, the employee’s misconduct was, on its own, serious enough
to justify dismissal. In the circumstances, it was reasonable for the employer to have
taken into account the previous misconduct that had been the subject of an expired
warning.
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To put it another way, it is not permissible to use expired warnings to turn the current
misconduct into a dismissible offence. That is what Diosynth tells us.

But where the offence is one that, in any event, might warrant dismissal, then the
employer can take the expired warning into account when deciding on the sanction.
That is what Airbus tells us.

After thinking about that distinction, you might decide three things:

1. it's rubbish and doesn’t make any sense. You can't reconcile them. The Court of
Appeal just didn’t want the employees in Airbus to win their claim.

2. the safe and sensible course of action is to ignore an expired warning, but;

3. also remember the maximum award for unfair dismissal is capped, there will in
any event be a very substantial reduction to the award for contributory fault, and
it's often going to be worth taking the hit to be rid of an employee who is clearly
a problem.

One other point: it is always unwise to say in a dismissal letter that “We have no
option but to dismiss you,” (or words to that effect), even in gross misconduct cases.
There are ALWAYS options (such as final warnings), and the employer is choosing
to dismiss because it thinks that a warning is inadequate. If an employer uses the
phrase “We have no option but to dismiss you,” a tribunal might think the employer
has closed its mind to alternatives. Instead say, “We have considered issuing a
warning but have decided that is insufficient because...”. If the dismissal officer
can’t explain at the time why a warning is insufficient, they’re going to struggle to
explain it 12 months later from the witness box.

Similarly, employers should make sure they set out any mitigating factors in any
dismissal letter and explain why they thought them insufficient to avoid a dismissal.
Again, if an employer can’t explain that at the time, it's going fo struggle to explain
it 12 months later at a tribunal hearing.

Disparity of treatment

If two employees are guilty of the same misconduct, but only one of them is dismissed,
then a Tribunal might well consider that to be unfair. The question is whether the
disparity in treatment is within the band of reasonable responses. In Post Office v
Fennell [1981] IRLR 221, the court focused on the words that are part of section
98(4) of the ERA 1996, 'having regard to equity and the substantial merits of the

case’, and said:

“It seems to me that the expression ‘equity’ as there used comprehends the concept
that employees who misbehave in much the same way should have meted out to
them much the same punishment, and it seems to me that an industrial tribunal is
entitled to say that, where that is not done, and one man is penalised much more
heavily than others who have committed similar offences in the past, the employer
has not acted reasonably in treating whatever the offence is as a sufficient reason
for dismissal.”
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But if there is a good reason for the different treatment, the employer will be okay.
These can be things like one employee has an existing warning and the other doesn't,
or one employee has extenuating mitigating circumstances and the other doesn't.

A simple example is UK Coal Mining Ltd v Raby (UKEAT/1124/02). Two employees
were caught in a fight at work. One was dismissed while the other was not. The
disparity in treatment was justifiable as the one not dismissed was acting in self-
defence and had an unblemished record, which the other did not.
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MODULE 7:
REDUNDANCY

What is redundancy?

The test for whether an employee is redundant is set out in section 139(1) of the
Employment Rights Act (ERA) 1996:

“...an employee who is dismissed shall be taken to be dismissed by reason of
redundancy if the dismissal is wholly or mainly attributable to —

(a) the fact that his employer has ceased, or intends to cease —

(i) tocarry on the business for the purposes of which the employee was employed
by him, or

(ii) to carry on that business in the place where the employee was so employed,
or

(b) the fact that the requirements of that business —
(i) for employees to carry out work of a particular kind, or

(i) for employees to carry out work of a particular kind in the place where the
employee was employed by the employer, have ceased or diminished or are
expected to cease or diminish.”

We don't see many cases arguing about the closure of a business so we often tend
to focus on the diminishing need for employees to do work of a particular kind. In
Hachette Filipacchi UK Ltd v Johnson (UKEAT/0452/05), the EAT set out the way in
which tribunals should decide whether an individual has been made redundant, saying:

“It is now well-established that a three-stage process is involved in determining
whether an employee is redundant under ERA 1996, s139(1)(b). First, ask if
the employee was dismissed. Second, ask if the requirements of the employer’s
business for employees to carry out work of a particular kind had ceased or
diminished or were expected to cease or diminish. Third, ask whether the dismissal
of the employee was caused wholly or mainly by that state of affairs.”

Sometimes a business reorganisation does not involve a reduction in the number of
employees, just a redistribution of responsibilities. If that's the case, it doesn't fall
within the statutory definition of redundancy, as the same number of employees are
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needed to carry out work of a particular kind. And if that's the case, any dismissals
aren’t going to be on grounds of redundancy. But the reorganisation may constitute
‘some other substantial reason’ for dismissal. The significance is that employees
dismissed as a result of a reorganisation, who are not strictly within the definition of
‘redundant’, are not entitled to any statutory redundancy payment.

As an example, in Corus & Regal Hotels plc v Wilkinson [2004] All ER (D) 370,
a general manager of a group of hotels was replaced following a business
reorganisation by a combination of a senior area general manager and a junior
resident manager. That was not redundancy because, subject to slight changes, the
hotel group’s requirements for his work to be done had not ceased or diminished
and one role was being replaced by another — they actually had more employees
after the reorganisation than before. So he did not get a redundancy payment.

Statutory Redundancy payments

In order to qualify for a statutory redundancy payment, an individual must:
1. be an employee (section 135 of the ERA 1994)
2. have two years’ continuity of employment (section 155 of the ERA 1994).

This two-year qualifying period will not change when the government makes unfair
dismissal a ‘day one’ right. The right to a redundancy payment will continue to
require two years’ employment.

A redundancy payment is calculated according to the employee’s length of service,
age and gross weekly pay, in accordance with section 162 of the ERA 1996.

The redundant employee will receive:

* one-and-a-half weeks’ gross pay for each year of employment in which they
were not below the age of 41

® one week’s gross pay for each year of employment in which they were at some
point below the age of 41 but not below the age of 22

* half a week’s gross pay for each year of employment in which they were at any
point below the age of 22

There is a limit of 20 on the number of years that can be counted. There is also a
maximum amount for a week's pay, which is currently £700 (and updated annually).

Suitable alternative employment

Employees lose the right to claim a redundancy payment if the employer offers a
suitable alternative job, and they either accept it, or unreasonably refuse it.

If the offered role is ‘suitable’, to lose the right to a redundancy payment the employer
still has to establish that the employee’s refusal of it was ‘unreasonable’. It may be
suitable in the abstract, but the employee’s personal circumstances might make it
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reasonable for them to refuse it. Examples of decisions relating to suitability and
reasonableness are:

1. loss of status, as in Cambridge & District Co-operative Society Ltd v Ruse [1993]
IRLR 156

2. distance to travel to the new job, as in Bass Leisure Ltd v Thomas [1994] IRLR 104

3. working arrangements, as in Morrison & Poole v Cramic Engineering Co Ltd
[1966] 1 ITR 404

4. family circumstances, as in Bainbridge v Westinghouse Brake & Signal Co Ltd
[1966] 1 TR 55

| have an on-demand online course called ‘Getting Redundancy Right’; it covers
similar ground to this session but goes into much more detail. Alternative employment
is a big topic, and rather than me talking about it for half an hour on its own, I'm
going to give you the transcript on Alternative Employment from that course, for you
to read in your own time. It goes into detail on what is suitable and what isn’t, when
an employee'’s refusal is unreasonable, and how the statutory four week trial period
works, along with top tips for getting it right. Is that okay2 Meg will upload it into
Slack for you.

Redundancy and unfair dismissal

As you know, redundancy is one of the five potentially fair reasons for dismissal
contained in ERA 1996, s98.

If an employee claims that they were unfairly dismissed, the employer needs to show
that there was a redundancy situation within the definition in s139, which we looked
at a moment ago.

It boils down to identifying one of three situations:
1. closure of the business;
2. closure of the workplace; or,

3. a reduction in the requirement for employees to carry out work of a particular
kind generally or in the workplace where the employee is employed.

In practice, an employment tribunal will not usually allow an employee to challenge
an employer’s decision to declare redundancies. It might be a bad business decision,
or it could have been avoided by other measures. That does not matter as far as the
tribunal is concerned. It is a business decision and will only be second-guessed by
the tribunal in exceptional circumstances. The two main scenarios where a tribunal
will second-guess whether the dismissal is genuinely on grounds of redundancy are:

1. Where the dismissed employee claims that the real reason for their dismissal was
not redundancy at all, but some ulterior motive; or,

2. Where there is an allegation that the dismissal was for a reason that constitutes
unlawful discrimination.
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However, even if the decision to declare redundancies can't really be attacked, there
are four methods of attacking the fairness of a redundancy dismissal. We're going
to go through each of these:

1. Proving that the reason for selection was automatically unfair for a certain
specified reason.

2. Proving that the dismissal was unfair because of the method of selection, for
example unfair scoring criteria, or the employer having a hidden agenda and
targeting certain employees.

3. Proving that the process followed was unfair, most commonly seen where there is
inadequate consultation.

4. Showing that suitable alternative employment existed but was not offered.

Automatically unfair reasons for
redundancy

Where the reason — or principal reason — for selecting employees for redundancy
falls is one of 14 set reasons, the dismissals are automatically unfair under section
105 of the ERA 1996. There are currently 14 set reasons in all. The three you might
see in real life are where the employee was selected for redundancy because of
whistleblowing, trade union activities or the assertion of various statutory rights.

Overall test of fairness

A dismissal for redundancy will be unfair if it fails to meet the overriding test set out
in section 98(4) of the ERA 1996:

“The determination of the question whether the dismissal is fair or unfair (having
regard to the reason shown by the employer] —

(a) depends on whether in the circumstances (including the size and administrative
resources of the employer’s undertaking) the employer acted reasonably or
unreasonably in freating it as a sufficient reason for dismissing the employee, and

(b) shall be determined in accordance with equity and the substantial merits of
the case.”

As with conduct dismissals, the range of reasonable responses applies. The tribunal
will ask whether the selection of one employee over another was one a reasonable

employer acting reasonably could have made. (Drake International t/a Drake Ports
Distribution Services v O’Hare (UKEAT 0384,/03).

A point that differs from dismissals for misconduct and poor performance is that the
Acas Code of Practice on Disciplinary and Grievance Procedures does not apply.
Paragraph 1 of the Acas Code expressly makes that clear:

“The Code does not apply to redundancy dismissals...”
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However, the case of Rentplus UK Ltd v Coulson [2022] EAT 81 makes it clear that
an employer can't just call something ‘redundancy’ when it isn’t and then claim that
the Acas Code did not apply to any flowing dismissal. If the redundancy is a sham
then the tribunal is able to treat the Acas Code as having been applicable. In this
case the EAT upheld a 25% increase in the compensatory award for that reason. The
EAT said that an employer cannot sidestep the application of the Code by “dressing
up a dismissal that results from concerns that an employee is guilty of misconduct, or
is rendering poor performance, by pretending that it is for some other reason such
as redundancy”.

Assuming that you do have a genuine redundancy situation on your hands, what can
we rely on for guidance?

The classic case is Williams v Compair Maxam Ltd [1982] IRLR 83. That sets out the
core factors that will usually exist before an employer can be regarded as having
acted fairly.

These are:

1. The employer will seek to give as much warning as possible of impending
redundancies so as to enable the union and affected employees to take early steps
to inform themselves of the relevant facts, consider possible alternative solutions
and, if necessary, find alternative employment in the undertaking or elsewhere.

2. The employer will consult the union as to the best means by which the desired
result can be achieved fairly and with as little hardship to the employees as
possible. In particular, the employer will seek to agree with the union the criteria
to be applied in selecting the employees to be made redundant. When a selection
has been made, the employer will consider with the union whether the selection
has been made in accordance with those criteria.

3. Whether or not criteria have been agreed with the union, the employer will seek
to establish criteria for selection that, as far as possible do not depend solely upon
the opinion of the person making the selection but can be objectively checked
against such things as attendance record, efficiency at the job, experience or
length of service.

4. The employer will seek to ensure that the selection is made fairly in accordance
with these criteria and will consider any representations the union may make as
to such selection.

5. The employer will seek to consider whether instead of dismissing an employee it
could offer alternative employment.

Although the case involved an employer where a union was recognised, the same
basic principles apply where there is no recognition. You consult other appropriate
representatives or individual employees as appropriate.

If the employer omits one of those five stages, it doesn’t automatically mean the
dismissal is unfair. But it is a strong pointer to unfairness, a bit like a breach of the
Highway Code is a strong pointer to a finding of careless driving.
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The requirements set out in Williams v Compair Maxam were summarised by the
House of Lords in Polkey v AE Dayton Services Ltd [1988] AC 344 in the following

terms:

“In the case of redundancy, the employer will normally not act reasonably
unless he warns and consults any employees affected or their representatives,
adopts a fair decision on which to select for redundancy and takes such steps as
may be reasonable to minimise a redundancy by redeployment within his own
organisation.”

Individual consultation

The requirement to consult is central to the fairness of the redundancy process and is
emphasised in Williams v Compair Maxam.

| will look at collective consultation in about 30 minutes, but let's first focus on

consultation with the INDIVIDUAL EMPLOYEES involved.

The amount of consultation required depends on the circumstances, but caselaw has
laid down some rules. In Chronos Richardson Ltd v Watson [2001] ALL ER (D) 319,
the EAT stated that:

“...in our judgment it falls short of an adequate and reasonable standard of
consultation for an employee to be told on Monday that he is selected for
redundancy dismissal intended to take place on Friday.”

Here's what employers should do: the employer should tell employees at risk of
redundancy of their position. It should say the timescale involved, the mechanics
of the selection process and the criteria that will be involved in selection. The
consultation duty then involves running through the process as a whole, explaining
the application of the selection criteria to the individual and the search for alternative
employment.

Only in very rare cases is consultation unnecessary. The House of Lords in Polkey
said that if an employer can persuade the tribunal that consultation would have been
‘utterly useless or futile’, then it might have acted reasonably in not consulting and
the dismissals will be fair. It is very unusual to persuade a tribunal that consultation
would have been ‘utterly useless or futile’. Normally, this is relied on by employers
because they've just messed up a consultation and they're trying to get out of a hole
of their own making. It rarely works.

As it was put in Mugford v Midland Bank [1997] IRLR 208:

“Where no consultation about redundancy has taken place with either the trade
union or the employee, the dismissal will normally be unfair, unless the industrial
tribunal finds that a reasonable employer would have concluded that consultation
would be an utterly futile exercise in the particular circumstances of the case.

Consultation with the trade union over selection criteria does not of itself release
the employer from considering with the employee individually his being identified
for redundancy.
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It will be a question of fact and degree for the industrial tribunal to consider
whether consultation with the individual and/or his union was so inadequate as
to render the dismissal unfair. A lack of consultation in any particular respect will
not automatically lead to that result. The overall picture must be viewed by the
tribunal up to the date of termination to ascertain whether the employer has or has
not acted reasonably in dismissing the employee on the grounds of redundancy.”

Two examples:

In Duncan v Marconi Command & Control Systems Ltd (unreported, EAT, 1988),
a failure to consult was upheld as reasonable where the employer’s business was
vulnerable to industrial espionage. As a result, it had been agreed with the unions that
staff who were made redundant would leave the employer’s premises immediately.

Similarly, in Warner v Adnet Ltd [1998] ICR 1056, the employer was able to
justify departure from best practice where the business was small and failing and
consultation was pointless.

These are exceptional cases, however, and in practice, as in Duffy v Yeomans &
Partners Ltd [1994] IRLR 642, it is very difficult to persuade a tribunal that consultation
would have been ‘utterly useless or futile’.

Establishing the selection pool

Before the selection of employees can take place, the employer needs to establish
the pool from which to select. Sometimes, this is obvious. For example, if an entire
workforce or building is closing down, the pool will be that workforce or those who
work in the building.

Or, perhaps in a small company, where there is a requirement for fewer warehouse
operatives, the pool may be all the warehouse operatives.

But sometimes it's more complicated.

In Kvaerner Oil and Gas Ltd v Parker & ors (UKEAT/0444,/02, failure to consider
employees doing similar work from more than one division of an enterprise was
considered unreasonable.

Similarly, in Hendy Banks City Print Ltd v Fairbrother & ors (UKEAT/0691/04), where
a group of six workers skilled in operating a specific machine but also skilled in other
activities were selected for redundancy when the machine was decommissioned,
it was held that it was unreasonable for the employer not to have included the
department’s other employees in the selection pool. The dismissals were therefore
unfair.

If the employer can provide a sensible explanation for the pool, the decision is
likely to fall within the band of reasonable responses and won't lead to the tribunal
taking the view that the dismissal was unfair. Like the original decision to declare
redundancies, this is a fundamental business decision and not one with which
tribunals will interfere unless the decision is perverse or arbitrary (employees born
in January for example), discriminatory (parttime workers, for example), or taken

in bad faith.
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We've all heard of a ‘pool of one’. That's where the employer announces that
there's not going to be a selection process, because only one role is being made
redundant and there’s only one person who does it and so is under consideration
for redundancy. As long as that's a justifiable business decision, that's fine. But
tribunals are often skeptical of a ‘pool of one’ scenario and think that it was chosen
by an employer to target a specific employee. Just be careful before using a ‘pool
of one’ that you know you can justify limiting the selection pool to this one person,
and you can explain why it's reasonable not to have a wider pool.

Bumping

People often ask whether ‘transferred redundancies’ — known as ‘bumping’ — falll
within the statutory definition of redundancy. Bumping is where one employee is
dismissed to make way for another whose position no longer exists, and who s
then transferred into the dismissed employee’s role. The dismissal of the ‘bumped’
employee will be by reason of redundancy (even though it is not their role which has
been impacted by redundancy).

Here's how bumping tends to crop up. You might select someone for redundancy,
and during the consultation stage, they’ll say to you: ‘Look, | could do that other job
really well — much better than the incumbent. Why don’t you dismiss them instead
and I'll take over their role?’

So what do you do?

The short answer is you've got to act reasonably. It might be reasonable to say ‘yes’;
it might be reasonable to say ‘no’. Whatever you decide, you just need to be able
to explain your reasoning to a tribunal. As long as the tribunal thinks you've acted
reasonably, you'll be fine. Do remember it's important to consult with the employee
who might be bumped and give them the chance to persuade you why they shouldn’t
be bumped: they have rights too.

Are you obliged to actively consider bumping of your own volition, if it's not raised
by an employee? Not usually. In Samels v University of Creative Arts [2012] EWCA
Civ 1152, Lady Justice Arden said: ‘It is not compulsory for an employer to consider
whether it should bump an employee... if an employer takes the route of bumping
another employee, it can be very detrimental to employee relations. It is in essence
a voluntary procedure.’

However, in Mirab v Mentor Graphics (UK) Ltd [2018] UKEAT/0172/17 the EAT
found that while no rule existed that an employer must always consider bumping
in order to fairly dismiss on the grounds of redundancy, similarly, there is no
requirement for the employee to ask for bumping before the employer is placed
under an obligation to consider it. Given these two slightly misaligned decisions, it
is perhaps best to include a brief consideration of ‘bumping’ and, if not offering it,
setting out why not (even if just for internal purposes), in any given case.
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Redundancy Selection Criteria

To select employees for redundancy, you've got to have redundancy selection
criteria. It is sensible for the employer to consult with the workforce on the criteria to
be adopted, particularly if the employer recognises a union.

What sort of criteria should you use? The answer depends on the needs of the
business. But it is important that the chosen criteria should be capable of verification.
Sometimes, the word ‘objective’ is used, but that's a litle old-fashioned. ‘Evidence-
based’ is a better way to put it.

Some criteria commonly used in redundancy selection are easy to measure, and
so are easily supported by evidence. Examples are length of service, disciplinary
record, and possibly attendance records, although care must be taken to avoid
discrimination against any disabled employees.

Other potential criteria do not really fit the ‘evidence-based’ description. Adaptability,
co-operation and leadership qualities, do not lend themselves to precise measurement.
But the important quality that any criterion should have is that it is capable of being
backed up by evidence — from the employee’s line manager, for example. As long
as it can be backed up, that's fine.

In deciding on selection criteria, as in the other aspects of the redundancy process,
the employer is judged by whether its actions fall within the band of reasonable
responses, as was the case in Look Ahead Housing & Care Ltd v (1) Odili (2)
Mendes [2008] All ER (D) 229.

Last in, first out

‘Last in, first out’ (LIFO) was a standard redundancy criterion in the 1970s and 1980s.
It was a simple method of selection: employees would be selected for redundancy
in the order in which they joined the company, the most recent joiners being
dismissed first. Because of the difficulties this sometimes caused when employers
found themselves employing a predominantly middle-aged/elderly workforce, an
occasional alternative was ‘first in, first out’ (FIFO).

Selection for redundancy on the basis of age is now a problem under the Equality
Act 2010, i.e. because of age discrimination. Age discrimination is especially likely
if the ‘last in" are generally the youngest. However, age discrimination might be
objectively justified as ‘a proportionate means of achieving a legitimate aim’, and,
if so, it will not be unlawful under section 13(2) of the Equality Act 2010. We'll talk

about age discrimination, and justifying it, a lot more next term.

What the caselaw says is that although LIFO as a sole redundancy criteria is likely
to be age discriminatory (and so should be avoided), LIFO could be included as one
of several criteria on the basis that it is a useful and obijective indicator of qualities
such as loyalty.
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The matrix method

A common method of redundancy selection is to draw up a list of criteria and assign
scores to each employee under each one. The different criteria can vary in the weight
they carry and the maximum score that can be obtained. The scores are added up
and the employees with the lowest cumulative scores are selected for redundancy.

Common criteria include:
* length of service

e disciplinary record

* qualifications

e leadership skills

® productivity

e cost to the business

Attendance and time-keeping records should be used with caution as redundancy
criteria. They can be used, but due allowance should be given for any employee
who may be disabled. Any periods off work relating to maternity or parental leave
should be ignored, as should any absences accrued when workers exercise their
right to time off to care for dependents in an emergency.

Hendrickson Europe Ltd v Pipe (UKEAT/0272/02) confirmed, unsurprisingly, that
selection of a parttime employee for redundancy in preference to a full-time employee
is a breach of the Parttime Workers (Prevention of Less Favourable Treatment)
Regulations 2000 unless it could be justified on objective grounds.

Should you disclose scores to employees?

It is good practice to consult with individual employees on THEIR scores so that they
can comment on whether they feel they have been unfairly marked down in any
categories. This raises the question of whether it is necessary to show employees the
scores of others. To disclose other employees’ scores breaches confidentiality. It can
also result in an enormous amount of management time justifying minor discrepancies
in scores. Then again, to withhold details of other scorings renders the entire process
of limited value, because it is difficult for an employee at risk to comment on what
are, effectively, comparative markings.

The caselaw on this is not consistent, which makes it hard to provide clear advice.
One approach is seen in British Aerospace plc v Green [1995] IRLR 433, in which
it was held that there was NO obligation to disclose scores to employees.

The opposite approach is seen in John Brown Engineering Ltd v Brown [1997] IRLR
90. In that case, employees were not even given their own assessments when invited
to comment on their selection for redundancy. The tribunal described the process as
a ‘sham’ and the EAT upheld that decision. It commented that:
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“It may be invidious to publish the whole identified ‘league tables’, but in choosing
not fo do so the employer must run the risk that he is not acting fairly in respect
of individual employees.”

A more helpful approach is found in Pinewood Repro Ltd (t/a County Print] v Page
[2011] ICR 508, the EAT held that while an employer was not obliged to justify the
individual scores awarded, it was required to give employees adequate information
to allow them to comment and respond.

In Bond v Urmet Gomus Communication & Security UK Ltd (UKEAT/0103/10), the
EAT held that a redundancy dismissal will generally be unfair if the employer has
not explained to the employee how the selection criteria have been applied to them
personally.

What's the best way to reconcile these conflicting cases? | think you must ALWAYS
give the employees’ own scores to them for comment, and it is prudent to make all
scores available to employees while anonymising the identities, if that's possible, of
the people being scored.

Suitable alternative employment

Legal wisdom dictates that a reasonable employer will always try to avoid dismissing
employees. When redundancies are happening, any reasonable employer would
always look for, and offer, suitable alternative employment to affected employees.
A reasonable employer would also seek out suitable alternative employment within
any associated employers. Any employer who fails to offer suitable alternative
employment when it is available is therefore acting unreasonably and thus rendering
the dismissal unfair.

In all but the smallest companies, the employer should be able to show that it has
considered alternative employment (if appropriate, with associated employers) and
discussed it with the employee. The employer should also raise alternative employment
at the consultation stage as the employee may be aware of suitable work that the
employer is not. Failure to do this will almost always make the dismissal unfair,
although it's always open to the employer to then argue compensation should be
reduced because the alternative job would not have worked out.

Appeals

There is no obligation to provide an appeal against a redundancy decision. As |
mentioned at the outset, the Acas Code does not apply to redundancy dismissals.
But a tribunal will look on any mistake in the process more kindly if there is an
appeal process.

In Gwynedd Council v Barratt & others [2021] EWCA Civ 1322, the Court of
Appeal made clear that:

1. Itis wrong to find a dismissal unfair where the process was fair except for the lack
of an appeal procedure.
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2. Nevertheless, a tribunal must have regard to all the relevant circumstances in
deciding whether a fair process was followed, including the existence of an
appeal procedure.

The practical argument against routinely offering appeals against the decision
to dismiss for redundancy is to ask: what happens if it is successful2 The logical
conclusion is that the process must be rerun, at least in part. That will presumably
mean that someone else, who thought that they were safe, will now be in jeopardy.
The consequences in terms of uncertainty and morale need to be borne in mind.

Nevertheless, some employers do offer an appeal, and it is something Acas
recommends  (www.acas.org.uk/manage-staff-redundancies/select-employees-for-
redundancy).

Pregnant employees, those on maternity,
parental or adoption leave and those who
have recently returned from leave

When selecting for redundancy, an employer must not use selection criteria that
place those who have been off work on parental leave at a disadvantage.

Pregnant employees and those who are on (or who have recently returned from)
maternity, adoption or shared parental leave, have a special protection against
redundancy.

From the point at which the employee tells the employer she is pregnant, throughout
the pregnancy, during any period of maternity leave and once she has returned
to work (up until 18 months after childbirth) then, if a redundancy situation arises
and a suitable available vacancy exists, either with the employer or an associated
employer, the employee is entitled to be offered that vacancy. This protection applies
even if she is not the BEST candidate, as long as she is a SUITABLE candidate.

The same protection is given to employees who are absent on adoption leave, with
protection continuing throughout any period of leave and extending beyond that
leave until 18 months have elapsed since the date of placement for adoption.

Employees who take a period of shared parental leave have the same protection
during any period of leave and, provided that they have taken a period of at least 6
consecutive weeks off on shared parental leave, for 18 months from EWC/date of
birth or date of placement for adoption.

The relevant provisions are regulation 10 of the Maternity and Paternity Leave
Regulations (MPLR) 1999 for pregnancy and maternity; regulation 39 of the Shared
Parental Leave Regulations 2014 for shared parental leave, and regulation 23 of the
Paternity and Adoption Leave Regulations 2002 for adoption leave.
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Collective consultation

We've covered the employer’s duty to consult with INDIVIDUALS who are at risk of
redundancy. Any failure to consult with those individual employees will usually lead
to a tribunal deciding that the employee in question has been unfairly dismissed.

Over and above that is the duty of the employer to carry out collective consultation.
There is a statutory obligation to consult with trade unions or elected employee
representatives if an employer proposes to ‘dismiss as redundant 20 or more
employees at one establishment within a period of 90 days or less’. The duty is

set out in section 188 of the Trade Union and Labour Relations (Consolidation) Act
(TULR(C)A)1992.

When we are considering this statutory duty of collective consultation, redundancy
is given a much wider meaning than it is in section 139 of the ERA 1996, which
governs consideration of redundancy for purposes of redundancy payments and
unfair dismissal.

Redundancy is defined in section 195(1) of the TULR(CJA 1992 as a dismissal for
‘a reason not related to the individual concerned or for a number of reasons all of
which are not so related’. That INCLUDES people being dismissed because of their
refusal to agree to changes to their terms and conditions, even if they are going to be
replaced and there is no reduction in the overall number of employees. This practice,
which is known as ‘fire and re-hire’, has come under a lot of scrutiny in recent
years. We now have a Code of Practice governing fire and rehire situations (with
uplifts in compensation of up to 25% if it is not followed) and the Employment Rights
Bill proposes to restrict the practice even further, making any resulting dismissal
automatically unfair unless the business is in dire financial difficulties and had no
alternative but to fire and rehire. Fire and rehire is dealt with later in this module.

What constitutes an ‘establishment’?

The trigger for the statutory duty of collective consultation is currently ‘20 or more
employees at one establishment.’

The significance of the words ‘at one establishment’ under the current law on collective
consultation is that you assess headcount at each establishment separately. You don't
aggregate them. So if you're making 30 people redundant, with 18 redundant from
one establishment and 12 from another, that's viewed as two separate redundancy
exercises of 18 and of 12. As neither of those are over 20, you don’t have to go
through collective consultation, even though in total you're making over 20 people
redundant.

So, in terms of the law as it stands today, it's important to know what comprises an
‘establishment’. The answer was given in the well-known Woolworths case (USDAW
v WW Realisation 1 Ltd (in liquidation) & others [2015] IRLR 577). Woolworths and
Ethel Austin were caught up in litigation over the question of whether all stores counted
collectively as a single establishment, or whether each store was an establishment
in its own right. The European Court of Justice decided that an establishment is the
place where the workers are assigned to work. An individual store is therefore an
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establishment. This means where there are more likely to be multiple establishments
in a business, it is less likely that the 20-employee threshold is reached at any
particular establishment.

So with Woolworths, about 5,000 employees from the larger stores were entitled to
collective consultation, but 3,200 staff at stores with fewer than 20 employees were
not.

The Employment Rights Bill, when enacted, was originally going to reverse the rule
that the number of redundancies for collective consultation should be totted-up on a
site-by-site basis. But the latest crop of amendments, published this week, suggests
that change isn’t going to be going ahead.

With whom should employers consult?

An employer must consult with any trade union that it recognises. If there is no trade
union, the employees must be given the opportunity to elect employee representatives.
The procedure for this is set out in section 188A of the TULR(CJA 1992. If the
employees fail to elect representatives, the employer must give all those affected the
information they would have had to give to the representatives.

How long should consultation take?

Under s188 TULR(C)A 1992, the employer must begin collective consultation ‘in
good time’ and, in any event, 30 days before the first of the dismissals takes effect.
If the number of redundancies is 100 or more, consultation must begin at least 45
days before the first dismissal.

The collective consultation must be completed BEFORE notice of dismissal is given to
any of the employees concerned, as made clear in Junk v Wolfgang Kuhnel (Case
C-188/03) ECR 1-885 ECJ). The effect of this is that an employer proposing to
dismiss 20 or more employees by reason of redundancy must complete the required
consultation before notice of dismissal is given to any employee.

Under section 193 of the TULR(C)A 1992, an employer has a separate obligation to
give advance notice to the Department for Business, Energy & Industrial Strategy if
the employer proposes to make 20 or more employees redundant. Failure to notify
BEIS is a criminal offence and is increasingly commonly prosecuted. However, such
a failure will not affect the fairness or unfairness of any dismissals.

What should collective consultation consist of?

The consultation must include specific things, namely ways of:
* avoiding the dismissals
* reducing the number of employees to be dismissed

* mitigating the consequences of the dismissals
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It is also common — but not obligatory — to consult with unions and representatives
over the selection criteria. Many unions avoid discussion about selection criteria for
internal political reasons — they do not want to be seen supporting criteria that might
favour some members over others. As long as an employer has tried to consult over
the selection criteria, it will have acted reasonably.

Consultation must be ‘with a view to reaching agreement’, so employers must give
unions adequate information and time to respond. Any response must be considered
by the employer. This does not mean that the employer is obliged to accede to
the demands of the union and/or employee representatives. In R v British Coal
Corp, ex parte Price (No.3) [1994] IRLR 72, the court was clear that provided the
employer acts in good faith, gives proper consideration to their arguments and does
not unreasonably reject suggestions, it will have complied with its duty to consult.

The larger the employer (and the greater the number of proposed redundancies), the
more formal the consultation process should be. In De Grasse v Stockwell Ltd [1992]
IRLR 269, the court said that smallness does not justify a failure to consult, but it will
justify less formality.

Where a business is closing, collective consultation over redundancies must extend
to the reasons for the closure causing them.

Protective awards

The penalty for failure to carry out collective consultation is a protective award, payable
to all employees who have been made redundant and in respect of whom there has
been a failure to consult. The award is up to 90 days’ pay and is assessed by what is

‘just and equitable’, depending on the seriousness of the employer’s failure to comply
with its statutory obligation. (sections 189(3), 189(4) and 190 of the TULR(CJA 1992).

Susie Radin Ltd v GMB & Ors [2004] ICR 893 set out the principles for determining
the size of the award. The award is designed to be punitive, not to compensate
the employee for losses suffered. The calculation starts at 90 days where there has
been no consultation and is reduced to reflect the seriousness of the breach and any
mitigating factors. It is important to remember that, even if the consultation period
is only 30 days, the starting point and maximum protected period is still 20 days.

The rate of remuneration payable is a week’s pay for each week of the protected
period. There is no statutory limit on the amount of a week’s pay, unlike the position
for a redundancy payment.

Time off work

An employee who has accrued two years’ continuity of employment and who is
under notice of redundancy is entitled to a reasonable amount of time off work to
look for a new job or arrange training for future employment.

But this time off is not well paid. Employees are entitled to be paid on a pro rata
hourly basis for each hour taken off but only to an absolute maximum of 40 per cent
of one week’s pay. So any time they take off beyond that is unpaid.

© 2025 EMPLOYMENT LAW SERVICES LTD 98
PLEASE SEE DISCLAIMER AT WWW.VIRTUALEMPLOYMENTLAWACADEMY.COM/TERMS



TRANSCRIPT | VIRTUAL EMPLOYMENT LAW ACADEMY | 2025

Dismissal and Re-Engagement

As an alternative to redundancy, an employer seeking to cut costs may want to
change the terms and conditions of existing employees.

Sometimes there will be a variation clause in employees’ contracts, but any clause
that purports to give authority to make major changes needs to be absolutely clear.
Such a wide, express variation clause is unusual, particularly in the case of a pay
cut or substantial change to benefits.

So an employer normally has to persuade employees to agree to the change, which
may be possible if the situation is clearly explained. If the employees are convinced
that this is the only genuine alternative to redundancy, for example, agreement may
well be forthcoming.

What if the employees refuse to agree to detrimental contractual changes? If it is
essential to go ahead, there are two options for the employer:

1. Take a gamble and impose the new terms unilaterally. The employee might then
quietly carry on working and, in effect, agree by implication to the change. But
there is a risk in allowing this situation to continue without clarifying the position.
Employers should not mistake inaction for acceptance, especially if an employee
has raised an initial objection.

More obviously, an employee who obijects to the new terms may decide to ‘stand
and sue’. They may carry on working, make their objection clear and bring
tribunal proceedings.

Those proceedings might be for unlawful deduction from wages, a subject we
looked at in module 3, if the change relates to pay. Such a claim could be
brought while the employee remains in employment. If so, the tribunal is likely to
uphold the claim on the basis that the employer has no power to vary the contract
without agreement. The employer will then find itself back where it started, having
to abide by the original contract terms. If it does not, it will find itself back in the
tribunal for another unlawful deductions claim.

Or the employee could resign and claim for unfair dismissal on the basis that
they have been constructively dismissed by the employer’s repudiatory breach of
contract, as we saw in module 4.

2. Terminate the old contract and offer re-employment on the new terms. This is what
is known as ‘fire and rehire’.

Under the law as it currently stands, ‘fire and rehire’ is an option. It is not without
risk, as it is a dismissal, but it does avoid the uncertainty that results from imposing
new terms and waiting to see what happens. As it is a dismissal, the proper amount
of notice needs to be given — whichever is the better of contractual and statutory
entitlement — to avoid a claim for wrongful dismissal.

Employees who don't accept the agreed terms may then leave at the end of their
notice period. If they have sufficient continuous employment to qualify, they can then
bring unfair dismissal claims. In fact, even if an employee starts to work the new
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contract, they could claim unfair dismissal on the basis that they were dismissed from
the original contract. Of course, their losses will be limited because they are being
paid under the new contract.

So, what defence would an employer have in relation to such a claim? They have
to show a potentially fair reason. In addition, the tribunal will consider whether the
employer acted reasonably in deciding to dismiss the employee for failing to agree
to the new terms. The same test applies here as to any unfair dismissal case.

Usually, the employer will rely on ‘some other substantial reason’ as the potentially
fair reason. They will need to produce evidence that they had a sound business
reason for the dismissal. The situation does not need to be such that the business was
facing ruin. But it does need to be a sound business reason, judged by the standard
of the reasonable employer.

In 2024, the Code of Practice on Dismissal and Re-engagement came into force. This
has the effect of controlling the way in which fire and rehire can be used. Failure
to follow it can lead to increases of up to 25% in tribunal awards. Key provisions
include:

® ‘Fire and rehire’ should only be used as a last resort.

* A requirement to consult ‘for as long as reasonably possible’, but — unlike
collective redundancy consultation — there is no minimum time period.
Employers are told to contact Acas at an early stage, before they raise ‘fire and
rehire’ with the workforce.

e Employers need to explore alternatives to ‘fire and rehire’.

® Once the employer becomes aware the proposed changes are not agreed,
they should re-examine them. The employer should consider feedback from
employees and/or their representatives.

Employers should not threaten dismissal if it is not actually envisaged.

Employers must not use threats of dismissal to coerce employees into signing
new terms and conditions.

If 20 or more employees are being dismissed, the collective consultation provisions
| outlined earlier will apply. The dismissals, although they do not fulfil the usual
definition of redundancy, do meet the definition set out for collective consultation.
Protective awards for failure to collectively consult where the dismissals are on the
basis of ‘fire and rehire’ can be uplifted by up to 25% for failure to follow the Code
of Practice on Dismissal and Re-engagement.

Employment Rights Bill

The Employment Rights Bill proposes a root and branch re-working of the concept
of fire and rehire making it, effectively, unlawful save in very limited circumstances.
There may be amendments made as the Bill progresses but, in short, dismissal will
be automatically unfair (with no length of service requirement) where either:

(i) the employer “sought to vary” the contract and the employee did not agree to the
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variation; or

(ii) where the employer was seeking to employ another person or re-engage the
employee under a varied contract of employment to carry out “substantially the
same duties as the employee carried out before being dismissed.

There is a limited exception where the reason for the variation was to deal with
financial difficulties which are so significant as to be threatening the employer’s
ability to carry on in business AND where the employer could not reasonably have
avoided firing and rehiring. In these cases the dismissal will not be automatically
unfair but the employer will still need to show that it acted reasonably to avoid an
ordinary unfair dismissal finding.

This exception has been the subject of significant commentary already. It seems to
me to be very narrow indeed. The upshot is that the combination of the potential for
heft uplifts in compensation for failure to follow the Code of Practice combined with
making any dismissal for fire and rehire automatically unfair unless the business is
seemingly on its knees and has no other reasonable option open to it (and the need
for the employer to evidence this) means that fire and rehire will become a very
unattractive option for employers in the future.

What should employers do instead? Well, they should undertake a full business
audit now before the law changes and take steps to use fire and rehire to make any
changes they need to make to optimise their contractual provisions. In the future they
will need to think more strategically about how to encourage employees to agree
to proposed changes to terms and conditions by offering sweeteners or buying-out
problematic terms. More widely, employers should include robust variation clauses in
all contracts of employment to avoid (where possible) a need to ‘request’ a variation
rather than being able contractually empowered to impose it. Some commentators
see having a wide variation clause as a ‘loophole” which employers could exploit
and have asked the government to add a provision into the ERB banning them. |
don’t agree. Variation clauses must be exercised reasonably in line with the duty
of trust and confidence so they cannot easily be used to make significant changes
without the risk of creating a constructive dismissal situation.
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MODULE 8:

OTHER REASONS
FOR DISMISSAL,
INCLUDING TUPE

Let's look at s98 of the Employment Rights Act.

Over the last three sessions, we've covered dismissals for qualifications and
capability (meaning poor performance or illness absence), dismissals for conduct
(meaning misconduct), and dismissals for redundancy.

Today, we're going to cover the remaining two reasons for dismissal, i.e.
restrictions imposed by an enactment, and some other substantial reason. Those
will take me about 15 minutes to go through.

After that, we're going to spend the bulk of this session looking at automatically
unfair dismissals. We'll start with a brief introduction about how they work. We'll
then spend about an hour looking at TUPE dismissals, which is one of the two

big areas where you'll encounter automatically unfair dismissals. We'll examine
what TUPE is, when a TUPE transfer takes place, the prohibition on dismissing
employees for a reason related to TUPE, and the exception to that rule.

After that, we'll take a super quick look at health & safety dismissals, and we'll
end there. Next week finishes off our first term with a focus on the other big
automatically unfair dismissal, whistleblowing dismissals.

Because there’s a lot in this session, | think we'll take two short breaks rather than
one. So we'll take a break at about the 45 minute mark, and we'll take a second
break at around the 90 minute mark before we move onto our Q&A.

Restrictions imposed by an enactment

If an employee cannot work in the position that they hold without contravening a
duty or restriction imposed by a statutory provision, dismissal is potentially fair.

For example, if an employee is employed as a driver, and they lose their driving

licence, it will contravene a statutory duty if they continue to be employed to drive
(Nairne v Highlands and Islands Fire Brigade [1989] IRLR 364).

Just having a good reason to dismiss isn’t enough: a tribunal still has to look at the
overriding test of fairness in section 98(4) of the ERA 1996. In this context, this
normally involves whether the employer considered the possibility of alternative
employment.
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Other examples of dismissal based upon contravention of a statutory duty are:

* an employee’s failure to comply with a DBS check where one is required for the

job
* removal of regulated status from the employee by the regulator

* expiry of a visa involving permission for the employee to carry out the work in
question

Some other substantial reason

As we know, the ERA sets out its four potentially fair reasons for dismissal, and
also provides the mop up provision of ‘some other substantial reason’.

It is worth emphasising that the ‘other reason’ for dismissal must be ‘substantial’. It
must also be ‘sufficient to justify dismissal’.

I'm going to run through seven examples of things that tribunals have held to be

a substantial reason justifying dismissal. The one I've missed out is dismissals
because of refusals to accept changes to terms and conditions; we covered that —
we covered that in module 7 and, of course, that is regarded as a dismissal for
some other substantial reason.

(1) Third-party pressure

Imagine that an important customer says that they don’t want to deal with
a particular employee of yours. There's nothing specific that would justify a
misconduct or performance dismissal — it's just that the customer doesn't like them.

In certain circumstances, third party pressure — such as pressure from suppliers
or customers - may justify dismissal. But a tribunal will usually need a bit of
persuasion. Tribunals expect o see two things before they agree a dismissal for
this reason is fair:

e that the employer tried to persuade the customer to change its mind, sometimes
even by mediating whatever the underlying problem is or offering an apology

e that the employer has looked for alternate employment within the organisation,
including assigning the employee to a different contract.

(2) Breakdown of trust and confidence

This is a bit technical. Where the employee has caused a fundamental and
irretrievable breakdown of trust and confidence between the employee and
colleagues but is dismissed because of the actual breakdown rather than the
conduct causing it, then the dismissal is not, technically, because of conduct.

It is, instead, for some other substantial reason.

BUT tribunals are reluctant to say a dismissal is fair because a breakdown of
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trust and confidence if the employee’s misconduct itself wasn't serious enough to
justify dismissal (Ezsias v North Glamorgan NHS Trust [2011] IRLR 550). Some
employers use this heading as a justification — often after the event - for a dismissal
for behaviour which wasn't bad enough to warrant a finding of gross misconduct.
It CAN sometimes work, but tribunals don’t like it. Be careful.

(3) Personality clash

An example of this is Treganowan v Robert Knee and Co Ltd [1975] ICR 405
QBD. In that case, an employee spoke overly frankly about her sex life, and
offended some of her colleagues. The employer said that the atmosphere in the
workplace “had become so tense that it was unbearable” and that it was seriously
affecting their business. The tribunal held that the dismissal was fair because the
respondent’s business was small and it had no real alternative but to dismiss the
employee in the circumstances. The EAT agreed.

As a general rule, an employer will be expected to take reasonable steps to solve
the personality clash without resorting to dismissal. A tribunal will want to hear
or see evidence that the problem couldn’t reasonably have been dealt with by, for
example, transferring one of the workers or change their work patterns.

(4) Expiry of a limited-term contract

Remember that if a fixed term contract expires and isn’t renewed, that is technically
a ‘dismissal’. It could be an unfair dismissal — although the employee would need
to have two years’ continuous service to claim under the law as it currently stands.

The fact the contract has expired is capable of being some other substantial reason
for dismissal, but tribunals need persuasion that there was no reasonable other
position to redeploy the individual into.

(5) Temporary cover for maternity (or similar) leave

This is linked to (4); where a temporary worker is covering for an employee on
maternity leave (or adoption leave or parental leave), and they are dismissed
when the original employee comes back, it is treated as potentially fair as for some
other substantial reason.

There is an important condition. The temporary worker must have been told in
writing of the situation before being taken on. If so, dismissal when the permanent
employee returns from maternity leave is deemed to be a dismissal for some other
substantial reason. Roles covering during family leave rarely last longer than 12
months so, given the qualifying period for unfair dismissal is currently two years,
there is limited risk when employment is ended at the end of the cover period.

But once the requirement for an employee to have 2 years’ service for unfair
dismissal is removed under the Employment Rights Bill, it will become much more
important to follow a fair process where family leave cover comes to an end, and
show that things like redeployment have been considered and rejected.

© 2025 EMPLOYMENT LAW SERVICES LTD 104
PLEASE SEE DISCLAIMER AT WWW.VIRTUALEMPLOYMENTLAWACADEMY.COM/TERMS



TRANSCRIPT | VIRTUAL EMPLOYMENT LAW ACADEMY | 2025

(6) Risk of disclosure of information

An employee whose spouse works for a competitor of the employer may, in theory, be
fairly dismissed because of the risk of disclosure of confidential business information.
However, the risk must be demonstrably real if dismissal is to be regarded as
reasonable (Chandlers (Farm Equipment) Ltd v Rainthorpe (2005) UKEAT/0753/04).

An unfounded neurosis on the part of the employer won't be enough.

(7) Unsuitability for work with
children or vulnerable adults

This can amount to some other substantial reason.

In B v A (UKEATS/0029/06), an employee who was responsible for the care of
children was dismissed after receipt by the employer of an enhanced disclosure
letter that contained negative information about the employee. The EAT said that
an employment tribunal “should have had no difficulty in holding that that was
‘some other substantial reason’ for the purposes of s98(1)(b) ERA 1996".

In a later case with a confusingly similar anonymised name (A v B [2010] ICR
849), the EAT held that an employee had been fairly dismissed by a public
authority following a police ‘disclosure’ that he had been engaged in paedophile
activity even though he had not been convicted of any offence.

So that's a brief summary of SOSR dismissals. Book 18 of the Employment Law
Library covers SOSR dismissals.

What is an automatically
unfair dismissal?

There are three points to note.

First, employers are not allowed to dismiss employees for certain set reasons.
Where an employee is dismissed because of one of these reasons, the tribunal will
find that the dismissal is ‘automatically unfair’. ‘Reasonableness’ doesn’t come into
it — it's automatically unfair.

Second, a dismissal can be automatically unfair whether it is a dismissal in
the ordinary sense or a dismissal in the form of a redundancy. In other words,
if the employees concerned are selected for redundancy for an automatically
unfair reason, the redundancy is automatically unfair under section 105 of the
Employment Rights Act 1996 and section 153 of the Trade Union and Labour
Relations (Consolidation) Act 1992.

Third, in almost all cases, you don’t need two years’ employment to bring a claim
of automatic unfair dismissal - it's a Day One right. The big exception is TUPE
dismissals, where you still need two years’ service (or at least, still need two years’
service until the qualifying service rules are abolished next year).
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Which dismissals are
automatically unfair?

There is an extensive list, mainly in section 108(3) of the ERA 1996, which sets out
the reasons for dismissal that do not require the normal qualifying period of two
years for unfair dismissal rights. It also forms a handy list containing most of the
automatically unfair reasons for dismissal.

The most important categories in practice are dismissals:

—_—

relating to pregnancy, childbirth or maternity

relating to compulsory, ordinary or additional maternity leave
relating to ordinary or additional adoption leave

relating to paternity or parental leave

for certain health and safety reasons

relating to parttime status

for exercising rights as a fixed-term worker

for ‘assertion of a statutory right’

O © N o O~ 0N

for making a protected disclosure

o

for enforcing the right to be paid the National Minimum Wage
11. for exercising rights under the Agency Workers Regulations
12. selection for redundancy for any of the reasons set out above

13. dismissal on grounds related to trade union membership, non-membership or
activities (automatically unfair under section 154(1) of the TULR(C)A 1992).

14. dismissals related to TUPE transfers — remember this type of dismissal still
requires two years’ continuity.

Two new categories will be added to this list under the Employment Rights Bill —

e dismissals because an employee failed to agree to a change in their contract —
so-called ‘fire and rehire’ scenarios - except where businesses genuinely have
no alternative due to imminent financial difficulties threatening the survival of the
business. We discussed this in in module 7.

e dismissals because an employer believes an employee is entitled to a
guaranteed hours offer or because an employee accepted or rejected a
guaranteed hours offer made by the employer, as required under the new
Employment Rights Bill proposed duty to offer guaranteed hours.
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TUPE

An important category of automatically unfair dismissals is any dismissal which
is related to the Transfer of Undertakings (Protection of Employment) Regulations
2006. Their purpose is to protect employees when the business they work for is
transferred to a new owner.

When there is a TUPE transfer, employees transfer automatically from the transferor
(the original employer) to the transferee (the new employer). The transferee steps
info the transferor’s shoes and inherits all the rights and obligations in relation to
the employer.

As far as our present topic — automatically unfair dismissal — is concerned, TUPE
protects employees against a dismissal related to a TUPE transfer.

In order to put that info context, we need to look at when TUPE applies.

When Does TUPE Apply?

TUPE applies to a ‘relevant transfer’. There are two types of relevant transfer, set
out in regulation 3 of TUPE 2006:

1. a business transfer

2. a service provision change

(a) Business transfer

This is where a business, or part of a business, moves to a new owner. To qualify
as a business transfer, the identity of the employer must change.

There are three key elements:
1. an economic entity
2. a transfer of that economic entity

3. the economic entity must retain its identity after the transfer

1. What is an ‘economic entity"?

So, first, let's look at what constitutes an economic entity.

In regulation 3(2) of TUPE 2006, an economic entity is described as ‘an organised
grouping of resources which has the objective of pursuing an economic activity,
whether or not that activity is central or ancillary’.

Sometimes it is obvious that an economic entity has been transferred, for example
where a company sells its entire business to another company as a going concern.
That is a business transfer.
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Let's take a simple example. PrintMe is a company which produces digital
advertising and also printed advertising for large billboards. FlashCo buys all of
the business and assets of PrintMe. FlashCo takes over the premises, equipment,
customer contracts, digital software and staff of PrintMe. It continues to provide the
same digital and print advertising to PrintMe's customers.

The ECONOMIC ENTITY here is PrintMe's digital and printed advert business.

The staff, equipment, customer contracts and premises are an ORGANISED

GROUPING OF RESOURCES.

With me so far?

2. What constitutes a transfer?

‘Transfer” just means that ownership or responsibility passes from one organisation
to another. When FlashCo takes over PrintMe’s business, that is a ‘transfer’.

What about the transfer of part of a business? That can also be a TUPE transfer, if
the part in question is a self-contained unit. Any assets, including staff, would need
to be grouped together to create a distinct economic entity that can be severed
from the rest of the business. So if, for example, FlashCo only bought the digital
advertising part of PrintMe’s business then this could be a TUPE transfer of part, as
long as the digital advertising arm could be distinguished as an economic entity
separate from the rest of the business.

Usually, it is obvious when an economic entity has transferred. There is a clear
date when the transfer happens, and the new owner takes over responsibility for
the business.

3. Does the economic entity retain its identity?

The transfer must relate to a ‘going concern’ — a business with ongoing economic
activity. The business and its activities must still exist after the transfer.

Again, this is usually obvious.

Back to FlashCo. They are carrying on the same business with the same staff for
the same clients as PrintMe did before the transfer. The business is the same before
and after the transfer. So the transfer is caught by TUPE and all of PrintMe's
employees are now automatically employed by FlashCo.

Occasionally, it is not so obvious. To establish whether a business has retained its
identity, tribunals will ask the following questions:

Have physical assets transferred, such as buildings and office equipment?
® Have most employees been taken on?

Have customers transferred?

Has goodwill transferred, such as the brand name and customer database?
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* How similar are the activities carried on to those before the transfer?
® Has there been any disruption or a gap in the activities?
All of these are factors to be taken into account to build up an overall picture.

Remember that the pre-transfer, and post-transfer, activities must be ‘similar’. Let's
look at an example.

Imagine a hospital shop sells newspapers, sweets and gifts. The shop is sold.

The new owner changes the business to sell a wider range of convenience foods,
including sandwiches and hot snacks. The new owner also introduces clothes and
electrical goods for sale, in addition to the items the old owner stocked. Will there
be a TUPE transfer to ensure the old staff keep their jobs?

Answer: Although there’s no case on this, this is an example in government
guidance on TUPE, and it says is very unlikely there will be a TUPE transfer, i.e.
option 2 is the correct one. There is a big difference between the goods sold
before the transfer and those sold after it. That means that the business did not
retain its identity after the sale, and TUPE will not apply. Although the new owner
can offer jobs to the new staff, they don't transfer automatically and they are
entitled to redundancy payments from the old owner.

(b) Service provision changes

We've looked at when the economic entity transfers from one owner to another.
That is the first type of transfer that causes TUPE to engage.

The other type of transfer that causes TUPE to engage is a service provision
change. There are three ways in which a service provision change can happen:

1. Outsourcing. A company (the client) stops doing certain activities on its own
behalf, such as commercial cleaning, and gets a contractor to do it instead. The
transfer is from client to contractor.

2. Retendering. The client changes from one contractor to another to carry out
the activities in question. The transfer is from outgoing contractor to incoming
contractor.

3. In-sourcing. The client takes work back from a contractor and decides to do it in-
house. The transfer is from contractor back to client.

Let's look at an example. Paymore Accountants contracts out its office cleaning to

Cleaning Ltd. The contract with Cleaning Ltd is due to expire. Paymore re-tenders

and changes contractors. That will be a service provision change. If they take the

cleaning back in-house instead, that is also a service provision change. In each of
those cases, TUPE will apply.
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Conditions for a service provision change to trigger TUPE

There are certain conditions that must be satisfied for TUPE to apply:

® There must be an organised grouping of employees whose main purpose is to
carry out those activities on behalf of the client. Those are the employees who
will transfer.

® The activities must be fundamentally the same before and after the transfer.

* The client must want the contractor to carry out the activities on an ongoing
basis rather than for a single event or on a shortterm basis.

® The activities must not be related only to the supply of goods.

Let's look first at the requirement for an organised group of employees. Let's take a
look at a couple of examples.

If Cleaning Ltd always uses the same employees to clean the Paymore offices, that
is an organised grouping of employees. If the contractor changes or the work is
taken back in-house, TUPE will apply, as long as the other parts of the test are met.

However, if Cleaning Ltd uses different staff from its roster to clean Paymore’s
offices and there is no continuity of staffing then that will NOT be an organised
grouping of employees. If Paymore restenders the cleaning contract or takes it
back in-house, TUPE might not apply because there is no organised grouping of
employees whose main purpose is to clean Paymore's offices.

Next, we turn to the requirement that the activities must be fundamentally the same
before and after the transfer.

Say, for example, Paymore, as well as outsourcing its office cleaning, also
outsources its on-site catering — this time to a company called HotMeals. HotMeals
provides hot dinners served in a staff canteen. The contract with HotMeals comes
to an end and Paymore decides to close the canteen space and instal self-service
fridges containing ready prepared snacks and drinks instead. The contract to keep
the fridges stocked is awarded to LunchCo. TUPE is unlikely to apply, because the
activities before and after the contract change are not fundamentally the same.
That means that HotMeals's employees will not transfer to LunchCo.

Where TUPE does not apply

TUPE does not apply:

1. where a business simply changes the suppliers it buys something from. The
service provision change must involve the supply of services as well as goods.

2. to a single event or shortterm task. So, it does not apply when a business
brings in services for a one-off event, such as a conference or exhibition.

3. to share sales. When a company is taken over in a share sale, the identity of
the employer does not change. The employees continue to be employed by the
same company.
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The ‘Automatic Transfer' Principle

When there is a TUPE transfer, the contracts of the employees do not end. The
contracts transfer automatically from transferor to transferee, and the employees
keep their existing terms of employment. Their continuity of employment is
preserved.

Back to FlashCo. They bought the whole of PrintMe’s business. There is a transfer
of PrintMe’s employees to FlashCo. The employees’ contracts of employment with
PrintMe continue seamlessly, just as if they had been made directly between the
employees and FlashCo. If Sarah Smith had been employed for three years by
PrintMe, she will still have three years’ continuous employment after the transfer
has taken place with FlashCo.

What transfers?

Regulation 4(2) of TUPE 2006 says that all the transferor’s ‘rights, powers, duties
and liabilities under or in connection with any such [employment] contracts’ pass to
the transferee.

That means that all statutory and contractual benefits will transfer. So it includes:
* accrued holiday entitlement

* medical insurance or permanent health insurance

® company car

* contractual bonus or commission schemes

® enhanced maternity or redundancy schemes

Any liabilities owed by the transferor will also pass to the transferee. The principle
is that the transferee steps into the transferor’s shoes.

So, if an employee is injured before the transfer due to the transferor’s negligence,
liability for that injury passes to the transferee. If an employer owes backpay, the
liability for that backpay passes under TUPE to the new employer. If a manager
harassed another employee, and there is a TUPE transfer, the new employer
becomes liable for that harassment, and the old employer will stop being liable for
that harassment, even if it took place before the date of the transfer.

TUPE and unfair dismissal

According to regulation 7(1) of TUPE 2006, it is automatically unfair to dismiss
an employee, whether before or after a relevant transfer, if the ‘sole or principal
reason for the dismissal is the transfer’.

This is subject to two qualifications.

© 2025 EMPLOYMENT LAW SERVICES LTD 111
PLEASE SEE DISCLAIMER AT WWW.VIRTUALEMPLOYMENTLAWACADEMY.COM/TERMS



TRANSCRIPT | VIRTUAL EMPLOYMENT LAW ACADEMY | 2025

First, as with ordinary unfair dismissal under ERA 1996, the employee currently
needs two years of continuous service to make a claim under regulation 7(1) of
TUPE 2006 - although remember that the two year service requirement is likely to
disappear in or around Autumn 2026.

Secondly, the employer may seek to rely on the ‘ETO defence’ under regulations
7(2) and 7(3) of TUPE 2006 by showing that the dismissal was for an ‘economic,
technical or organisational reason entailing changes in the workforce of either the
transferor or the transferee before or after a relevant transfer’. I'll come back to
that in @ moment.

The reason for dismissal

If an employee claims they were unfairly dismissed due to a TUPE transfer, the
court needs to decide the real reason for the dismissal, and whether it was ‘solely
or principally” the transfer.

In Hare Wines v Kaur [2019] IRLR 555, an employee was dismissed at the time of
the transfer. Ostensibly, it was because of a personality clash with her manager.
The Court of Appeal pointed out that the poor relationship had persisted for some
time before the transfer without resulting in dismissal. The dismissal was on the day
of the transfer. That was not conclusive, but it was a powerful indicator that the
real reason was the transfer. Most of all, though, the Court of Appeal stressed that
the existence of the personality conflict as an underlying reason did not take away
from the core point: that she was dismissed so that the transferee would not need
to have her on its staff.

What is an ‘ETO reason entailing
changes in the workforce™

Although dismissing an employee for a reason related to a TUPE transfer is
normally automatically unfair, there is a defence if the employer has an ‘economic,
technical or organisational reason entailing changes in the workforce'.

‘Economic, technical or organisational reason’ is not defined in TUPE 2006, but
there are a huge number of cases which give pointers as to how it should be
interpreted. Those cases make clear the interpretation should be narrow and the
defence therefore limited.

More specifically:

e Changes in who fills roles do not amount to changes in the workforce, if the
number and function of employees working for the undertaking are unchanged,
as in Berriman v Delabole Slate [1985] ICR 546 CA.

o Changes to terms and conditions are not ‘changes in the workforce” unless
employees’ functions have changed considerably, as in London Metropolitan
University v Sackur and others (UKEAT/0286,/06).

e A wish to make a business more economically attractive to a purchaser is not
an economic reason, as was established in Spaceright Europe Ltd v Baillavoine
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and others [2011] ICR 520 CA. What is required is a change in the workforce
that enables the continued conduct of the business.

e If continuing to pay an unchanged workforce would mean a business could
not continue to trade, dismissals may be for an ETO reason. In Kavanagh v
Crystal Palace FC Ltd [2014] IRLR 139 CA, a struggling football club went into
administration (a type of insolvency). The administrator dismissed some of the
club’s staff to enable the business to keep on running — not to make it easier to
sell. That was held to be an economic reason.

e In Manchester College v Hazel [2014] ICR 989 CA, it was made clear that the
phrase ‘changes in the workforce’ can generally be taken as a whole to mean a
requirement for redundancies or redeployment.

e If a transferee operates machinery or systems that a transferring employee
cannot or will not learn to use, that may amount to a technical reason — so long
as it means changes to the workforce are necessary.

e If, as part of the transfer, the undertaking is reorganised and certain functions
become unnecessary as a result, or roles are necessarily downgraded or
diminished, that may amount to an organisational reason. In Nationwide
Building Society v Benn [2010] IRLR 922 EAT, the transferee had a narrower
product range than the transferor. That was an organisational reason that led to
detrimental changes to the roles of employees and, eventually, to their dismissal.

The ETO reason must be one ‘entailing changes in the workforce’. What does that
mean? Changes in the workforce can include:

e A change in the location of the business so that it will be potentially fair for
redundancy, rather than automatically unfair.

e A change in the number of employees, including genuine redundancies.

e A change in the functions of the employees. This might include changes in
employee roles due to differences in operational structure between transferor
and transferee. It might also include a change in job function (e.g., from an
administrative to a sales function). Such a change in function needs to be
substantial to qualify, and it must directly affect the employee who brings the
claim for unfair dismissal.

This is important: the ETO defence is not a complete one. It only means the dismissal
was not automatically unfair. The dismissal is still subject to the usual ‘reasonableness’
test set out in section 98(4) of the ERA 1996 for unfair dismissal claims. The tribunal
will consider whether the employer acted within the range of reasonable responses
given all the circumstances, including obeying relevant procedures.

Who is responsible for any unfair dismissal?

If the dismissal happens after the transfer, the transferee (new employer) will
always be responsible. If it happens before the transfer, the situation is a litlle
more complex, and I've put together a flowchart — in the Workbook — showing
who is responsible.
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Constructive dismissal

Regulation 4(9) of TUPE extends the scope of constructive dismissal in a TUPE
situation. An employee can resign and claim constructive dismissal if the transfer
involves a substantial change to their working conditions to their material
detriment. This is sometimes called ‘quasi constructive dismissal’. No actual
breach of contract is required; there just needs to be a substantial change fo the
employee’s working conditions to the employee’s material detriment.

There must be:

= A substantial change — this will depend on the particular circumstances of the
case; trivial changes for one employee might be substantial for another.

= In the employee’s working conditions — this goes beyond contractual terms.
In Tapere v South London and Maudsley NHS Trust [2009] ICR 1563 the EAT
considered a change of workplace that interfered with childcare arrangements
was a substantial change in working conditions even though the Trust had a
contractual right to enforce a move in these circumstances.

= To their material detriment — the BIS guidance suggests that this would include
“a major relocation of the workplace which makes it difficult or much more
expensive for an employee to transfer, or the withdrawal of a right to a tenured
post.” For example, in Abellio London Ltd v Musse and others [2012] EAT
0283, bus drivers resigned and brought regulation 4(9) claims because of a
relocation of 6 miles. The EAT held that, in London, a move from north to south
of the river was substantial, and an increase in the working day of between
1-2hrs was a material detriment. It was irrelevant that their contract contained
a mobility clause.

= In assessing the impact of a proposed change, this should be considered from
the employee’s point of view.

A resignation in these circumstances is deemed, under regulation 4(9), to be a
dismissal. If the reason for the substantial change to their working conditions, is
the transfer (which it often will be), then the dismissal will be automatically unfair
— with the claim generally being against the transferee regardless of whether the
resignation is before or after the transfer.

Objecting to a transfer

Under regulation 4(9) of TUPE, an employee is entitled to object to the transfer. If
the employee does that, then the employment ends automatically and the employee
has no claim against anybody - including any claim for notice pay. The one
exception to that is if an employee objects to a transfer because of a substantial
change in working conditions, i.e. a quasi-constructive dismissal, then they will

be able to bring a constructive dismissal claim against the transferor, i.e. the old

employer, but not against the transferee (the new employer) - De Marchi v London
United Buses [2024] EAT 191.

In that case, the claimant objected to transferring to a new employer following
the restendering of a London bus route, as it would have significantly increased
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his commute. While Regulation 4(7) typically treats such objections as a voluntary
termination with no grounds for a claim, the EAT found that, because the claimant’s
objection was based on detrimental changes to his working conditions, it should
instead be treated as a dismissal which he could then rely on to claim unfair
dismissal under Regulation 4(9) against the transferor only.

Dismissals related to
health and safety

We've covered one of the main categories of automatic unfair dismissal: TUPE.
Next week we'll spend the entire session looking at another: whistleblowing. To
finish off today, I'd like to look at another of the categories of automatically unfair
dismissal: health & safety dismissals.

Before | turn to it, though, let me mention that the protection given to those in
these health and safety situations extends to cases where there is a detriment, as
well as where it results in dismissal. The protection also covers workers, not just
employees, who are treated badly or dismissed because of health & safety issues.

The law on H&S dismissals is set out in section 100 ERA 1996. There are actually
six different sets of safety-related reasons set out in that section. Four of them
relate to employees exercising rights as safety representatives or bringing fo the
employer’s attention matters that a safety representative would normally raise with
an employer. They rarely come up in practice.

| am going to deal with the remaining two, which are of wider relevance, and
which recently received a lot of attention during the Covid pandemic.

Health and Safety - serious and imminent
danger

The first such set of circumstances which makes a dismissal unfair is where an
employee is dismissed because they left, or proposed to leave, their place of work
because they reasonably believed there was serious and imminent danger that
they could not reasonably be expected to avert.

The second set of circumstances is where an employee is dismissed because they
took, or proposed to take, appropriate steps to protect themselves or others from
danger that they reasonably believed to be serious and imminent, unless those
steps were so negligent that dismissal would be justified because of them.

It's quite obvious these are similar situations.

In Oudahar v Esporta Group Ltd (UKEAT/0566,/10), the EAT said it doesn't
matter whether the dangerous situation does actually exist. The relevant questions
are whether the employee believed a serious and imminent danger existed, and
whether that belief was reasonable.
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In Harvest Press v McCaffrey [1999] IRLR 778, it was made clear that these
provisions did not just cover dangers generated by the workplace itself. They also
covered dangers caused by the behaviour of fellow workers. This follows from the
fact that the employer has a duty to ensure the safe behaviour of each member of
its workforce.

The employee must reasonably believe there are circumstances connected with
their work that are harmful or potentially harmful to health and safety. In Herve v
Goldstein [2024] EAT 35, a case involving travelling to work on public transport
during the COVID-19 pandemic, the EAT found that travel to work was ‘connected
to work” and could justify an automatically unfair dismissal.
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MODULE 9:
WHISTLEBLOWING

Welcome to the final session of our first term. Today’s talk will fit comfortably into
the first hour; we're looking at the final automatically unfair reason for dismissal,
i.e. whistleblowing. But we'll use the dismissal topic to take a wider look at
whistleblowing law and cover detriment claims as well. We'll cover six areas:

(1) what is a protected disclosure?

(2) what employment status is required to qualify for protection as a whistleblower?
(3) what amounts to a whistleblowing detriment?

(4) when will a whistleblower be automatically unfairly dismissed?

(5) what compensation can a whistleblower claim?

(6) interim relief for whistleblowing

1. What amounts to a protected disclosure?

In broad terms, there are five requirements for a disclosure to qualify for the purposes
of section 43B of the ERA 1996:

a) There needs to be a disclosure of information.

b) The information disclosed must, in the reasonable belief of the worker making the

disclosure, tend to show one or more of the things listed under section 43B(1) of
the ERA 1996.

c) The disclosure of the relevant information must, in the reasonable belief of the
worker making the disclosure, be in the public interest.

d) The disclosure must have been made by the worker in a manner that accords with
the scheme set out in sections 43C to 43H of the ERA1996.

e) The act of disclosing the information must not amount to a criminal offence.
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(a) Disclosure of information

Section 43B of the ERA 1996 makes clear that a qualifying disclosure must be a
‘disclosure of information’. In Cavendish Munro Professional Risk Management v

Geduld [2010] IRLR 38, the EAT held that this means the disclosure must convey
actual facts, and gave this illustration:

“[T]he ordinary meaning of giving ‘information” is conveying facts. In the course
of the hearing before us, a hypothetical was advanced regarding communicating
information about the state of a hospital. Communicating ‘information” would
be: ‘The wards have not been cleaned for the past two weeks. Yesterday, sharps
were left lying around.” Contrasted with that would be a statement that: ‘You are
not complying with health and safety requirements’. In our view this would be an
allegation not information.”

But the distinction between ‘information’ and ‘allegation” isn’t always clear. The EAT
warned in Kilraine v London Borough of Wandsworth [2016] IRLR 422 that care
should be taken in distinguishing between the two, saying that:

“It would be a pity if tribunals were too easily seduced into asking whether it was
one or the other when reality and experience suggest that very often information
and allegation are intertwined. The decision is not decided by whether a given
phrase or paragraph is one or rather the other, but is to be determined in the light
of the statute itself. The question is simply whether it is a disclosure of information.
If it is also an allegation, that is nothing to the point.”

(b) What the disclosure ‘tends to show’

The information disclosed must, in the reasonable belief of the worker making the
disclosure, tend to show one or more of the things listed under section 43B(1) of the

ERA 1996, namely:

“(a) that a criminal offence has been committed, is being committed or is likely
to be committed;

(b) that a person has failed, is failing or is likely to fail to comply with any legal
obligation to which he is subject;

(c) that a miscarriage of justice has occurred, is occurring or is likely to occur;

(d) that the health or safety of any individual has been, is being or is likely to be
endangered,

(e] that the environment has been, is being, or is likely to be damaged; or

(f) that information tending to show any matter falling within any one of the
preceding paragraphs has been, is being or is likely to be deliberately concealed.”

The Employment Rights Bill adds another item to this list of qualifying disclosures:
that sexual harassment has occurred, is occurring or is likely to occur. This change
hasn’t been made yet but will be ready to be implemented as soon as the Bill gets
Royal Assent.
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Crucially, the information disclosed does not have to actually contain/show any of
the matters listed. The questions that we need to ask are:

¢ does the whistleblower believe that the information tends to show one of the six
matters?

o s that belief reasonable?

Does the information have to be true?

In Darnton v University of Surrey [2003] IRLR 133, the EAT said that the information
disclosed does NOT need to be true. The question is whether the worker has a
reasonable belief that the disclosure of that information tends to show one of the
matters listed under s43B(1) of the ERA 1996. If they KNOW it's untrue, they won't
establish their belief is reasonable. But if they wrongly believe it's true, then it is
capable of being a protected disclosure.

(c) The public interest test

The third limb of the test is that the whistleblower must show that they had a reasonable
belief that making the protected disclosure was in the ‘public interest'.

Again, it doesn’t matter whether the disclosure IS in the public interest. What matters

whether the claimant reasonably believed that the disclosure was in the public
interest (Morgan v Royal Mencap Society [2016] IRLR 428).

A problem area is where the whistleblower discloses information about their
personal situation, for example that they’re being bullied. That wouldn’t normally
be a disclosure in the public interest — it's of personal interest only - but the employee
argues they believed it was in the public interest to make the disclosure because
colleagues, or the public at large, might to be affected.

The Court of Appeal grapped with that particular problem in Chesterton Global v
Nurmohamed [2017] EWCA Civ 979.

In that case, the claimant was a director in an estate agent's office in Mayfair. He
complained that his employer was overstating costs, which had the effect of reducing
profits and so reducing the bonuses paid to him and about 100 other senior employees.
The employment tribunal found that Mr Numrohamed DID believe, and reasonably
believed, that the disclosure was in the public interest, and so it was a protected disclosure.

The case ended in the Court of Appeal, which agreed with the tribunal and gave the
following guidance:

“In a whistleblower case where the disclosure relates to a breach of the worker’s
own contract of employment (or some other matter under section 43B(1) where the
interest in question is personal in character), there may nevertheless be features
of the case that make it reasonable to regard disclosure as being in the public
interest as well as in the personal interest of the worker. Doctors’ [disclosing
excessive working] hours is particularly obvious, but there may be many other
kinds of case where it may reasonably be thought that such a disclosure was
in the public interest. The question is one to be answered by the tribunal on a
consideration of all the circumstances of the particular case.”
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Relevant factors would include:
“(a) the numbers in the group whose interests the disclosure served;

(b) the nature of the interests affected and the extent to which they are affected by
the wrongdoing disclosed;

(c) the nature of the wrongdoing disclosed — disclosure of deliberate wrongdoing
is more likely to be in the public interest than the disclosure of inadvertent
wrongdoing affecting the same number of people;

(d) the identity of the alleged wrongdoer — the larger or more prominent the
wrongdoer (in terms of the size of its relevant community), the more obviously
should a disclosure about its activities engage the public interest.”

(d) To whom is the information disclosed?

So far, we have looked at the conditions for a ‘qualifying disclosure’. All three
boxes must be ticked.

But those first three boxes aren’t enough. The information must be disclosed in an
appropriate manner, to the right person.

For a qualifying disclosure to be a protected disclosure, it must be made in accordance
with one or more of sections 43C to 43H of the ERA 1996. These sections provide
details regarding to whom, and how, the disclosure must be made.

These sections and subsections are detailed, and | am just going give you a quick
summary.

A disclosure to the ‘employer’ will always do — and that’s by far the most common.
Section 43C of the ERA 1996 states that a qualifying disclosure may be made to the
worker’s employer or another person who has legal responsibility for the conduct to
which the relevant failure relates.

The remaining provisions in the ERA 1996 are more specialised and are less
frequently encountered in practice.

e Section 43D provides that a qualifying disclosure complies with the section if it is
made ‘in the course of obtaining legal advice'.

e Section 43E provides that a qualifying disclosure may be made to a Minister of
the Crown in certain limited circumstances

e Section 43F provides that the worker may make the disclosure to a person
prescribed by an order made by the Secretary of State in the Public Interest
Disclosure (Prescribed Persons) Order. They include bodies such as the CQC or
the FCA.

e Section 43G provides for ‘disclosure in other cases’. This provision entitles
a worker to make the disclosure if ‘in all the circumstances of the case, it is
reasonable for him to make the disclosure’, if certain conditions are met. The
most common scenario in which a worker will rely on this provision is where ‘the
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worker reasonably believes that he will be subject to detriment by his employer if
he makes a disclosure to his employer’ or a prescribed person.

e Lastly, a qualifying disclosure will be made in accordance with section 43H if the
worker reasonably believes the information is substantially true, does not make
the disclosure for personal gain, it is reasonable for him to make the disclosure
and ‘the relevant failure is of an exceptionally serious nature’.

(e) Must not be a criminal offence

If the person commits an offence by making the disclosure (for example, a breach of
the Official Secrets Act), then it is not protected.

Also, the information must not be subject to legal professional privilege. If it s, it is
not protected. So if a junior lawyer is dismissed because they’ve blown the whistle
about something a client is doing, and the information they knew about was legally
privileged, he or she won't have protection under the whistleblowing legislation.

Confidentiality duty is void

Under section 43) of the ERA 1996, any contractual duty of confidentiality is void ‘in
so far as it purports to preclude a worker from making a protected disclosure’. When
is that significant? It means an employer cannot use a non-disclosure agreement to
silence a whistleblower.

2. Employment status: who can qualify for
protection?

We've looked at what amounts to a ‘protected disclosure’.

Next, we need to distinguish between the two different rights that the statute confers
on whistleblowers.

Only an ‘employee’ can bring a claim for automatically unfair dismissal under section
103A of the ERA 1996 — because only employees can claim unfair dismissal.

But a ‘worker’ can bring a claim of whistleblowing detriment under section 47B of
the ERA 1996. And ‘detriment’ includes terminating a worker’s contract; effectively
giving workers unfair dismissal protection against whistleblowing dismissals by the

back door.
And the term ‘worker’ in the ERA 1996 refers to both:

(a) The ‘regular’ definition of ‘worker’ under section 230(3), which we examined in
module 2; as well as,

(b) a specifically extended definition under section 43K ERA. The extension of the
definition under section 43K includes certain classes of individuals who would
not otherwise be workers. Broadly, this includes agency workers, homeworkers,
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individuals who provide services to the NHS in certain circumstances and people
who are provided with work experience connected to a training course with the
Nursing and Midwifery Council.

Also, under section 43K(1), the definition of ‘worker’ for the purpose of whistleblowing
includes those who would have qualified as ‘workers’ but for the requirement that
they provide services personally. In other words, a worker who has the right to send
someone else in their place to do the work may qualify as a worker to be entitled to
protection for whistleblowing.

This means that some of those who might consider themselves freelancers or self-
employed will nonetheless receive protection when making protected disclosures.

Also, members of LLPs qualify as ‘workers’ for the purposes of section 230(3) of the
ERA 1996 and are thus entitled to whistleblowing protection - Clyde & Co LLP and
another v Bates van Winkelhof [2014] UKSC 32.

3. What amounts to a detriment?
Under s47B(1) ERA 1996:

“A worker has the right not to be subjected to any detriment by any act, or any
deliberate failure to act, by his employer done on the ground that the worker has
made a protected disclosure.”

What is a detriment?
lt's an ordinary work; it means being treated badly.

Caselaw sets out two elements: first, the worker has to think the treatment was to their
detriment, and second it's got to be reasonable for them to think it's a disadvantage.
That comes from Jesudason v Alder Hey Children’s NHS Foundation Trust [2020]
IRLR 374 where the Court of Appeal said:

“Some workers may not consider that particular treatment amounts to a detriment;
they may be unconcerned about it and not consider themselves to be prejudiced
or disadvantaged in any way. But if a reasonable worker might do so, and the
claimant genuinely does so, that is enough to amount to a detriment. The test is
not, therefore, wholly subjective.”

Who can the worker bring a claim for detriment against?

Workers can bring claims against their employers (on the ground they are vicariously
liable for actions of co-workers), but also directly against those co-workers. Section

47B(1C) of the ERA 1996 states that “it is immaterial whether [the detriment] is done
with the knowledge or approval of the worker’s employer’.

However, under section 47B(1D) of the ERA 1996, it is a defence for the employer
to show that they took all reasonable steps to prevent one worker subjecting another
to a detriment.

© 2025 EMPLOYMENT LAW SERVICES LTD 122
PLEASE SEE DISCLAIMER AT WWW.VIRTUALEMPLOYMENTLAWACADEMY.COM/TERMS



TRANSCRIPT | VIRTUAL EMPLOYMENT LAW ACADEMY | 2025

Can the act of dismissal amount to a detriment? The legal position here is up in
the air at the moment. Employees who are dismissed where the principal reason
is whistleblowing can bring a claim for automatic unfair dismissal against their
employer, something | will come on to speak about later in this module. Section
47B(2) ERA states that they are not able to bring a claim of detriment on grounds of
whistleblowing against their employer in relation to the act of dismissal.

However, the employee might be able to bring a separate claim for detriment against
a co-worker personally in relation to their decision to dismiss. Can an employer be
held vicariously liable for the detriment of dismissal imposed by a co-worker? This
would mean that a claim of detriment could succeed against an employer where
the detriment relied upon was the act of dismissal, despite the wording of s47B(2)
ERA. The point is an important one because the test for liability is lower for detriment
and the remedies are potentially different (which | will come on to discuss soon).
In Timis v Osipov [2019] IRLR 52 the Court of Appeal held that 5s.47B(2) allows a
claimant to bring a detriment-of-dismissal claim against their co-workers, based on
their responsibility for the dismissal itself, and also doesn’t prevent them holding their
employer vicariously liable for the same.

But since then, there have been two conflicting EAT cases on the point. In Wicked
Vision v Rice [2024] EAT 29, the EAT (saying that this part of the Court of Appeal’s
judgment was not binding) decided that if an employee is able to bring a claim
against their employer for automatically unfair dismissal, the employer may not also
be held vicariously liable for the detriment of dismissal imposed by a co-worker or
agent. A few months later, the opposite conclusion was then reached by the EAT in
Treadwell v Barton Turns Development [2024] EAT 137. Wicked Vision has been
appealed to the Court of Appeal so we should hopefully have clarity in this area
soon.

4. When will a whistleblower be
automatically unfairly dismissed?

Section 103A of the ERA 1996 provides that an ‘employee who is dismissed shall
be regarded for the purposes of Part X as unfairly dismissed if the reason (or, if
more than one, the principal reason) for the dismissal is that the employee made a
protected disclosure’.

So where a tribunal finds the sole, or principal, reason for the dismissal of an
employee was the making of a protected disclosure, the dismissal is automatically
unfair.

As | said earlier, there is no qualifying service requirement, so the employee need
not have been employed for at least two years, unlike ‘ordinary’ unfair dismissal
claims. It is a ‘Day One’ right.
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Does the dismissing officer need to have
knowledge of the whistleblowing?

In larger organisations, the dismissing officer may not know of the employee’s
protected disclosures. But they may have been provided with tainted information
by an investigator or witness who dislikes the employee because the employee had
blown the whistle. In Royal Mail Group Ltd v Jhuti [2019] UKSC 55, the Supreme
Court said in these circumstances it is possible for a claimant to succeed in a claim
for automatically unfair dismissal.

Mrs Jhuti raised concerns about regulatory breaches to her manager. She was then
subjected to detriments by him and, when he stopped being her line manager, by his
replacement. She was eventually dismissed by HR on the basis that her performance
was poor, which was not the case, but which HR was told WAS the case by the
managers who disliked her because of her whistleblowing. HR did not know about
the whistleblowing disclosures she had made. Mrs Jhuti had under two years’ service,
so she had to establish whistleblowing to win her unfair dismissal claim.

The ET dismissed her claim of unfair dismissal on grounds of whistleblowing. The
reason for its decision was that HR’s decision was made in ignorance of the disclosures.
If HR didn’t know about the protected disclosures, they cannot have dismissed her
BECAUSE of the protected disclosures. Therefore she was not automatically unfairly
dismissed and, lacking two years’ employment, she lost her unfair dismissal claim.

The case went all the way to the Supreme Court, which unanimously upheld her
unfair dismissal claim, stating that:

“...if a person in the hierarchy of responsibility above the employee determines
that she should be dismissed for a reason but hides it behind an invented reason
which the decision maker adopts, the reason for dismissal is the hidden reason
rather than the invented reason.”

The Supreme Court explained that this was a dismissal for the sole, or principal,
reason of a protected disclosure, on the bases that (a) her manager had been senior
to the claimant, (b) he had concealed that the protected disclosures were the reason
he wished to dismiss the claimant and (c) the invented reason had been accepted by
the dismissing officer so that (d) the employment tribunal had a duty to see past the
invented reason to the real reason.

Automatically unfair redundancy

I've mentioned this already last week: the automatic right not to be dismissed for
having made a protected disclosure is expressly protected in a redundancy situation
by section 105 of the ERA 1996.
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5. Compensation for dismissal and
detriment for whistleblowing

For an unfair dismissal claim, a whistleblower can get the normal unfair dismissal
remedies, namely:

* a basic award
* a compensatory award
* reinstatement and re-engagement (though these outcomes are highly unlikely)

I'll discuss remedies properly in Module 16 when | cover compensation for unfair
dismissal. The important difference from ordinary unfair dismissal, though, is that
there is no cap on the compensatory award for unfair dismissal for whistleblowing.
It's an unlimited award.

For a successful detriment claim, a whistleblower can recover:
e financial losses, such as loss of earnings

® an injury fo feelings award

® inferest

* an award for personal injury caused by a whistleblowing detriment (which is
distinct from an injury to feelings award)

Again, I'll discuss these in detail in Module 16. But you can see why employees
try to phrase their claims as ‘detriment’ and not ‘dismissal’ claims. They get more
money that way.

One final point on compensation: if the worker did not make the disclosure in ‘good
faith’, for example if they were motivated by malice, then the award will be reduced
by up to 25%.

Interim relief

Whistleblowing is one of a limited number of claims for unfair dismissal in which the
employee can make a claim for interim relief under section 128 of the ERA 1996.

Interim relief is a very powerful remedy. If successful, the tribunal will make an
order that the contract of employment is continued. That means that, until the
unfair dismissal claim gets to a full hearing, which can be months, the contract of
employment continues for the purposes of pay, seniority, pension rights and similar
matters, and for continuity of employment

There are two conditions.

First, the ET1 claim form must be presented to the tribunal within seven days of the
dismissal.
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Once that happens, and if interim relief is sought, the tribunal will hold a preliminary
hearing very, very swiftly — normally within a week or two, and often before the ET3
has been lodged.

Second, at the preliminary hearing, the Claimant must persuade the tribunal that
the claim for automatic unfair dismissal on grounds of whistleblowing is ‘likely” to
succeed. That means the Claimant has to show it has a ‘pretty good chance of

success’ (Wollenberg v Global Gaming Ventures (UKEAT/0053/18)), which means
something more than just a 51% chance of success.

The interim relief is always short and only requires a rudimentary assessment by
an employment judge (who cannot be expected to grapple with vast quantities of
material). It's a preliminary view of the case only.

If a tribunal thinks the Claimant has a ‘pretty good chance of success’, it will make
an order for the continuation of the contract of employment at the interim relief
hearing. That means the Claimant will continue getting paid, in full, until the final
hearing. And even if they lose at the final hearing, they get to keep the money — they
don’t have to pay it back (Initial Textile Services v Rendell (UKEAT 383/91)).

| have created a table setting out the key differences between claims for whistleblowing
detriment and dismissal - it’s in the Workbook.
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MODULE 10:

INTRODUCTION TO
DISCRIMINATION

The framework

Protected characteristics

Discrimination in the workplace is governed by the Equality Act (EqA) 2010. The
2010 Act brought together and tidied existing law, so cases predating 2010 are

still relevant.

Not all unequal treatment is covered by the Equality Act 2010. Instead, section 4 of
the Equality Act 2010 sets out nine ‘protected characteristics’ and makes it unlawful

to treat individuals with any of those characteristics in a number of specific ways.
The nine protected characteristics are:

e Age (section 5)

e Disability (section 6)

® Gender reassignment (section 7)

® Marriage and civil partnership (section 8)

® Race (section 9)

* Religion or belief (section 10)

e Sex (section 11)

® Sexual orientation (section 12)

® Pregnancy and maternity (section 18)
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Types of discrimination

The types of discriminatory treatment outlined in the Equality Act 2010 are:
® Direct discrimination (section 13)

e Indirect discrimination (section 19)

® Harassment (section 26)

® Victimisation (section 27)

® Failure to make reasonable adjustments (section 21)

e Discrimination arising from disability (section 15)

With certain exceptions, these types of discrimination apply in a similar fashion
across all protected characteristics. The atypical areas, where they don't apply
identically, are:

1. Failure to make reasonable adjustments and discrimination arising from disability

apply only to disability. We will deal with disability in Module 12.

2. Distinctive features about age discrimination, which we will also consider in
Module 12.

3. Indirect discrimination and harassment does not apply to pregnancy and
maternity discrimination, and harassment also doesn’t apply to marriage & civil
partnerships.

Areas subject to discrimination law

The Equality Act 2010 sets out wide-ranging circumstances in which an employer
can be liable if they discriminate:

* in how they decide who should be offered employment

* by not offering employment

* in the terms of employment

® in access fo promotion, transfer or training opportunities, or any other benefit
* by subjecting people to a detriment or dismissing them

* by harassing people

* by victimising people for having raised concerns about or taken action in
relation to discrimination

The protection afforded by the Equality Act 2010 starts before the employment
relationship, so protecting job applicants, and continues after the employment
relationship ends. So, if the employer does something discriminatory after employment
finishes — such as giving a bad reference — they can still be sued.
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Who can bring a claim?

Only ‘employees’ can claim for discrimination — but ‘employee’ is defined widely. It
includes not only people working under contracts of employment or apprenticeship
but also those who fit the definition of ‘worker’ as examined in Module 2. It also
covers contract workers, so if you discriminate against a temp worker supplied by an
agency, they can sue you — and not the agency - for discrimination.

But it doesn’t cover many genuinely self-employed workers.

There is no minimum length of service required to make a discrimination claim.

Direct discrimination

Direct discrimination under section 13 of the Equality Act 2010 occurs when (1)
someone is treated less favourably than someone else and (2) that treatment arises
because of a protected characteristic. The protected characteristic can be their own
or someone else’s.

The comparator

To win a direct discrimination claim, the claimant must show they were treated less
favourably than someone else in the same or similar circumstances — not just that
they were treated badly. That ‘someone else’ is the comparator.

If an employer treats all its staff badly, that's not discrimination. There isnt any
less favourable treatment; everyone is treated badly. This is sometimes called the
‘bastard defence’. The employer argues, “I'm not treating her badly because of her
race - I'm equally unpleasant to all of my employees!”

A comparator may be a real person, such as a male colleague promoted over a
female employee with similar experience — suggesting potential sex discrimination.

If no real comparator exists, a hypothetical one may be used. For instance, where a
gay employee is denied promotion and no one else has applied, the tribunal may
ask: “Would a straight employee in the same situation have been treated differently2”

The comparator must be in materially similar circumstances — same role, similar
qualifications and responsibilities. You can’t compare a shop assistant with a
store manager, for example. Section 23 of the Equality Act requires no “material
difference” between the claimant and comparator.

It's harder to prove a case with a hypothetical comparator, but many do succeed.

Although comparators are at the heart of almost all direct discrimination claims,
there are three exceptions to the need for a comparator, when establishing direct
discrimination.

© 2025 EMPLOYMENT LAW SERVICES LTD 129
PLEASE SEE DISCLAIMER AT WWW.VIRTUALEMPLOYMENTLAWACADEMY.COM/TERMS



TRANSCRIPT | VIRTUAL EMPLOYMENT LAW ACADEMY | 2025

Exception 1. Pregnancy and maternity

When the discrimination is against a woman on grounds of pregnancy or maternity,
no comparator is required. Since pregnancy and maternity are uniquely female

conditions, no man can ever be in the same position - Commissioner of the City of
London Police v Geldart [2021] EWCA Civ 611.

Also note that section 13(6)(b) of the Equality Act 2010 provides that a man cannot
claim sex discrimination on the grounds that he has not received special treatment
afforded to a pregnant woman or mother.

Exception 2. Disability

Under section 13(3) of the Equality Act 2010, an employee cannot claim
discrimination because they have not benefited from adjustments made to assist a
disabled colleague. In other words, a non-disabled employee cannot claim disability
discrimination because they are not being given the same adjustments as disabled
employees.

Exception 3. Racial segregation

Section 13(5) of the Equality Act 2010 states that segregation will always amounts
to less favourable treatment when imposed on a racial group, meaning that no
comparator is required. ‘Separate but equal’ might have been a defence in 1950s
America, but the Equality Act doesn't allow it.

Less favourable treatment

Once the appropriate comparator has been found, the next step is to identify the less
favourable treatment. It's normally obvious: for example dismissal, or a lower pay
rise than someone without the relevant protected characteristic.

‘Because of' a protected characteristic

For less favourable treatment to be discriminatory, it must have happened ‘because
of’ the protected characteristic in question. In the House of Lords case of Nagarajan
v Llondon Regional Transport [1999] IRLR 572 HL it was put like this:

“Many people are unwilling to admit, even to themselves, that actions of theirs
may be racially motivated. An employer may genuinely believe that the reason
why he rejected an applicant had nothing to do with the applicant’s race. After
careful and thorough investigation of a claim members of an employment tribunal
may decide that the proper inference to be drawn from the evidence is that,
whether the employer realised it at the time or not, race was the reason why he

acted as he did.”

To put that into English, it means that someone doesn’t need to have intended to
discriminate to be liable for discrimination. If an employer has treated someone less
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favourably because of their race, that's discrimination — whether the employer meant
to discriminate or not.

Third-party input to decisions

Normally, what matters is the decision-maker’s own reasoning. If they are motivated
by a discriminatory reason, that's direct discrimination.

Butwhatifthe decision-maker relies on tainted information given by another employee?
Generally, if the decision-maker isn’t themselves motivated by discrimination, the act
won't be discriminatory (CFIS (UK) Ltd v Reynolds [2015] IRLR 562).

But two ways exist for a claim to succeed where the decision maker isn't, themselves,
motivated by discrimination:

If the employee providing the tainted information committed a separate discriminatory
act (Alcedo Orange ltd v Ferridge-Gunn [2023] EAT 78). The clock for bringing a
claim runs from when the information was provided, not when the final decision was
made.

If the person supplying the tainted information became so involved that they were
effectively a joint or de facto decision-maker. In that case, the discrimination can be
attributed to them.

In short: unless the decision-maker is influenced to the point of sharing the
discriminatory motive, or the tainted informer is treated as a joint decision-maker,
the claim for discrimination will fail.

Perception discrimination

Someone can win a direct discrimination claim even if they don't, themselves, have
that protected charactertistic but they are perceived to have it. So if someone thought
| was gay, and dismissed me as a result, | could win a claim even if | wasn't gay.
We'll look at perception discrimination more when we discuss harassment in about
15 minutes.

Direct discrimination by association

Similarly, discrimination against an employee ‘because of a protected characteristic’
covers the situation where the characteristic is someone else’s. Section 13 of the
Equality Act 2010 requires only that the treatment be ‘because of a protected
characteristic’. It does not say whose protected characteristic.

So, if an employer treats a Christian worker less favourably because that worker
has Muslim friends, that would be direct discrimination because of religion or belief.
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Justification

We're coming on to indirect discrimination in a moment, and you'll see an employer
can defend indirect discrimination if it can objectively justify its actions.

In contrast, direct discrimination can never be legally justified, with two exceptions:
direct age discrimination and, increasingly, direct discrimination arising out of
manifestation of belief.

That's direct discrimination: less favourable treatment of someone because of a
protected characteristic. It's not a difficult concept.

Indirect discrimination

Indirect discrimination arises when a requirement or condition imposed by an
employer, which may seem to be even-handed, in fact causes particular difficulties
to a specific protected group, such as women.

A classic example is a minimum height requirement, which disproportionately bites
against women, and also bites against people from races which are generally less
tall.

Another example which crops up frequently, is employers who refuse to consider flexi-
time or job sharing. We all know that potentially amounts to indirect discrimination,

but if you want a case that says so, it's British Telecommunications plc v Roberts
[1996] IRIR 601.

Section 19 of the Equality Act 2010 provides that indirect discrimination occurs
when:

* An employer applies a ‘provision, criterion or practice’ (PCP) both to an
employee with a protected characteristic and to others without it.

* The PCP’s application puts (or would put) people with the employee’s
characteristic at a ‘particular disadvantage’ compared to those without it.

* The employee is also put (or would be put) at that disadvantage; and,
® The employer cannot demonstrate the PCP is justified

We're going to go through the key parts of that definition in detail.

Provision, criterion or practice (PCP)

There is no definition of ‘provision, criterion or practice’ in the Equality Act 2010.
But it's not complicated. Any policy that an employer has — whether written down
or informal- can be a PCP - Chief Constable of West Yorkshire Police v Homer
[2012] IRLR 601. It doesn’t need to happen often, as long as the same practice
would happen again if the same circumstances cropped up - Pendleton v Derbyshire
County Council [2016] IRLR 580.
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‘Particular disadvantage when compared
with...

Section 19 EqA states that for indirect discrimination, the PCP must put, or would put,
persons with whom the employee shares the protected characteristic at a particular
disadvantage when compared with others.

For example, a minimum height requirement of 5’8" could disadvantage women
and some racial groups who are statistically less likely to meet it.

Proving the ‘particular disadvantage’

The employee doesn’t need to show personal disadvantage at this stage — just
that their group, as a whole, is less likely to meet the PCP. Statistics often help, but
in some cases, like childcare responsibilities for women, tribunals may accept the
disadvantage without evidence (Dobson v North Cumbria NHS Trust EAT/0220/19).

Claimant does not have to share
the protected characteristic of the
disadvantaged group

Under section 19A of the Equality Act 2010, a claimant can still bring an indirect
discrimination claim even if they do not share the protected characteristic — as long
as they suffer the same disadvantage.

For example — and this is an example from the Acas guidance - if an employer
avoids hiring people from a particular postcode because many Polish people live
there, non-Polish residents of the area could also claim indirect race discrimination.
They would be affected by the same PCP and suffer the same disadvantage.

The employer would then need to justify the PCP to defend the claim.

Justifying indirect discrimination

Indirect discrimination can be lawful if the employer can justify it. The test has two
parts:

1. Legitimate aim - there must be a real business or social need.
Examples include: health & safety, operational efficiency, protecting vulnerable
service users and meeting budgets. But cost alone is not enough — Heskett v Secretary
of State for Justice [2021] IRLR 132. Saying ‘we discriminated because it's cheaper
to discriminate than not to discriminate’ is a non-starter. But cost plus another aim
(e.g. staying within public-sector pay caps) might work.

Tribunals usually accept the legitimacy of the aim. The harder part for an employer
is the second limb...
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2. Proportionate means — the employer must use the least discriminatory way to
achieve the aim.

The tribunal will ask:

(a) was the policy necessary?

(b) were less discriminatory options available?
(c) did the employer consider the impact?

The key case is Bilka-Kauthaus GmbH v Weber von Hartz [1987]: measures must be
“appropriate and necessary” — no more than needed to meet the aim.

Tip for HR: Always ask, “Could we achieve our aim in a less discriminatory way?2” If
the answer is yes but you didn’t do it, the justification defence will likely fail.

For example, let's say a fire service wants fit firefighters. Fair enough. But setting
a blanket retirement age of 452 That's unlikely to be proportionate if annual fitness
tests could achieve the same result with less discriminatory impact.

Harassment

Harassment is defined in section 26 of the Equality Act 2010 as unwanted conduct
related to a relevant protected characteristic which has the purpose or effect of
either:

e violating the victim’s dignity, or

® creating an intimidating, hostile, degrading, humiliating or offensive
environment for them.

The word ‘relevant’ in the definition refers to the fact that harassment does not apply
to all protected characteristics. It doesn’t apply to pregnancy and maternity, or to
marriage and civil partnerships. | don't know why.

Let’s break it down.

Unwanted conduct

For harassment to take place, there has to be ‘unwanted conduct’.

‘Conduct’ covers everything; written words, spoken words, gestures, physical
contact, images, practical jokes or even playing music.

‘Unwanted’, according to paragraph 7.8 of the EHRC Employment Code, means
‘unwelcome’ or ‘uninvited’. Whether the conduct is unwelcome or uninvited is
judged from the claimant’s perspective. There is no requirement for the claimant to
voice their disquiet.

The fact that the wrongdoer may not realise the conduct is unwanted is unlikely to
make much of a difference: Insitu Cleaning Co v Heads [1995] IRLR 4. In that case,
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the employer argued that a man could not know whether his conduct was unwanted
until it had been rejected by the woman. The EAT said no; would-be harassers
cannot be allowed to ‘test the water’ to see if their conduct is objectionable to
potential victims, if that conduct is serious enough to be harassment.

Banter?

Respondents will sometimes claim that conduct amounts to nothing more than ‘banter’
between colleagues. Harassers sometimes suggest that persons of colour go along
with racist banter, or that women love flirting back. It is often argued that because
the employee has put up with the behaviour for a long time, it is not really unwanted.
It is very rare to succeed in that defence.

A flippant or lighthearted comment can amount to harassment, even if it is not
meant aggressively. In Driskel v Peninsula Business Services Ltd [2000] IRLR 151, a
manager remarked that Ms Driskel should attend her interview wearing a short skirt
and a see-through blouse to enhance her chances of promotion. The employment
tribunal said that this remark was not meant to be taken seriously. The EAT held that
the tribunal had missed the point. What was relevant was whether the remark, even
if meant as a joke, had undermined Ms Driskel’s dignity.

Related to a protected characteristic

The unwanted conduct must be ‘related to’ the protected characteristic.

Normally it's obvious that it ‘relates to’ a protected charactertistic from the form it
takes (such as sexist banter), Sometimes it ‘relates to’ a protected characteristic
because the conduct is targeted at someone with the characteristic in question.

Perception and harassment

Conduct can be ‘related to’ a protected characteristic even in situations where the
victim is wrongly perceived to have the characteristic. For example, it would cover a
person harassed because of a mistaken belief that they are gay.

An extreme case was English v Thomas Sanderson ltd [2009] ICR 543, where
the Court of Appeal dealt with the case of a straight man who was tormented by
homophobic banter. The protected characteristic was sexual orientiation.

Stephen English was married with three children. He was harassed by colleagues
at work with homophobic innuendo and insults, to the extent that he had to leave
his job. The homophobic abuse was based on the facts that he had attended public
school and now lived in Brighton! The Court of Appeal said that it didn’t matter that
his tormentors knew he wasn’t gay. The harassment was on the grounds of sexual
orientation (and it didn’t need to be his sexual orientation) and so was against the
law on discrimination.
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Harassment and association

The provisions against harassment also cover so-called ‘associative’ harassment,
where someone without the characteristic is offended by a wrongdoer’s discriminatory
treatment of another. For example, someone who is harassed because they have
friends who are gay would be protected.

Purpose or effect

To prove harassment under section 26 of the Equality Act 2010, the employee must
show that the unwanted conduct either:

- was intended to violate their dignity or create a hostile environment (purpose), or
- had that effect, even if it wasn’t intended (effect)

Most claims succeed on the second ground — the effect.

Purpose

If the conduct was deliberately intended to humiliate, intimidate or offend, then it's
straightforward: the motive is harassment.

But that's rare. People rarely admit they were being deliberately unpleasant. So this
is not the usual route to success.

Effect

This is where most claims land. The claimant doesn’t have to show that the conduct
was intentional — just that it had the effect of making them feel degraded, humiliated,
or offended.

But it's not enough to say “I was upset”. Under s26, the tribunal must consider three
things:

(1) The employee’s own perception — how did they experience the conduct?
(2) The context — including their background, past experiences, or environment
(3) Whether it was reasonable for the conduct to have that effect

So the test has both a subjective and an objective element.

In Harper v Housing 21, a manager compared a woman to characters from My
Big Fat Gypsy Wedding. She said it was ‘just banter’. The tribunal disagreed: her
intention didn’t matter — the effect on the employee did.

But in Chen v Cut Your Wolf Loose, the tribunal found that an “air kiss” at work
wasn’t serious or sexual in nature. Even if it was unwanted, it wasn’t reasonable for
it to create a hostile environment. The claim failed.
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What this means is that even lighthearted jokes can be harassment if they cross the
line — if they have the effect of violating dignity or creating a hostile atmosphere,
and it's reasonable to see it that way.

Victimisation

Section 27 of the Equality Act 2010 is designed to protect people who raise concerns
about discrimination. This is known as ‘victimisation’. The term has a more precise
meaning than it does in everyday usage. It means subjecting another person to
detriment because they have done a ‘protected act'.

What is a protected act?

There are four of them:

* Making a discrimination complaint

® Bringing a tribunal claim under the Equality Act

* Giving evidence in someone else’s case

* Doing anything else “in connection with” the Equality Act — e.g. raising a grievance

Importantly, the complaint doesn’t have to succeed. Even if the employee was wrong,
they're still protected — as long as they acted in good faith. If they lied or made it
up maliciously, they lose that protection.

This is something that catches employers out. Employees bring grievances that are
unfounded — but genuinely believed. Managers then roll their eyes, stop taking
them seriously, or block opportunities. That's victimisation, even if the original
grievance was nonsense, and the employer can be sued for it.

Pending litigation and business protection

An employer can defend itself where actions taken are to protect its position in
ongoing litigation, rather than to retaliate.

In Chief Constable of West Yorkshire Police v Khan [2001] ICR 1065, the police
refused to give Mr Khan a reference while he was suing them for race discrimination.
This was found not to be victimisation: the refusal was aimed at protecting the force’s
legal position, not to punish Mr Khan.

It's quite an interesting case, so I'll give you the facts. The police force refused to
give a job reference while they were being sued by Mr Khan. It wasn’t malicious —
the police force didn’t know what to do. They didn’t want to give a good reference
because they feared it would damage their case in the forthcoming tribunal hearing,
and they didn’t want to give a bad reference because then Mr Khan would turn
round and say he was being penalised (or victimised) for having brought the race
discrimination claim. So they thought ‘least said, soonest mended’ and refused to
give a reference at all.
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The court said that was okay — not victimisation — because the Chief Constable
was trying to protect the force’s legal position, not punish the officer for bringing the
claim.

But this is a fine distinction — motivation matters. If the reason is the grievance itself,
that's victimisation. If it's about handling the litigation risk neutrally, it may not be.

Examples of what
we've discussed

i sometimes think it's easier to discuss these concepts with some slightly silly examples.
So let's imagine that the existing protected characteristics (sex, race efc) don't exist,
and instead we work in a world of fruit and veg.

e Direct discrimination (section 13): In an office, the hiring manager is reviewing
candidates for a front-of-house role. A strawberry with excellent qualifications,
glowing references, and relevant experience applies. But the manager says: “I'd
never hire a strawberry; they're too soft and delicate — they wouldn't project
authority at the reception desk. Let's go with the orange instead.” The strawberry
is being treated less favourably because of what it is — not because of ability or
behaviour, but because of a perceived trait associated with its identity (softness).
Swap “strawberry” for “woman,” “older person,” or “person of colour” — and
you've got the real-world equivalent.

e Indirect discrimination (section 19) : Now, suppose the same employer says: “We
only employ fruit that can be peeled by hand without any tools.” That rule might
sound neutral at first. It applies to all fruit. But in practice, it excludes apples,
grapes, and berries, which can’t easily be peeled by hand — while favouring
bananas and oranges. This is indirect discrimination. The rule applies to all fruit
equally, but puts certain types of fruit at a disadvantage, especially if the rule
disproportionately affects one group. Unless the café can show a proportionate
means of achieving a legitimate aim (e.g. «We only serve fruit at outdoor festivals
where people have no cutlery»), it's likely unlawful.

e Harassment (section 26) : In a busy fruit warehouse, the orange is constantly
the butt of jokes: “Careful with that one — might squirt juice everywhere if you
squeeze too hard” or “Bet you're bitter on the inside!”. Colleagues laugh it off
as “just banter”, but the orange feels humiliated and dreads coming to work.
Management shrugs and says, “It's just how we talk here.” This is harassment.
lt's unwanted conduct related to a characteristic (here, the orange'’s traits standing
in for e.g. gender or race) that creates a hostile or degrading environment. Even
if it wasn’t intended to offend, the effect matters — and if it's reasonable for the

orange to feel targeted, it qualifies as unlawful harassment.

e Victimisation (section 27) : The watermelon notices that melons, in general,
are often excluded from promotional photos used in the company’s marketing
— despite being high performers. It raises a grievance, suggesting it may be
discrimination against larger, less «aesthetic» fruit. The grievance is dismissed,
but after that, the watermelon is removed from a prestigious project, left off
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the rota for staff tasting panels, and described by a manager as “difficult and
disruptive”. This is victimisation. The watermelon did a protected act — raising a
concern under the Equality Act — and is now being subjected to detriment as a
result. Whether or not the original grievance was valid, the retaliation is unlawful
if the watermelon acted in good faith.

Proving discrimination -
the burden of proof

Let's talk about how a claimant proves discrimination.

In most claims, the claimant must show that their version of events is more likely than
not. But in discrimination claims, section 136 of the Equality Act 2010 changes the
process slightly.

Here's how it works.
It's a two-stage test:

Stage one — the claimant must show facts from which a tribunal could infer
discrimination. This is sometimes called shifting the burden. If they can’t do this, the
claim fails.

Stage two — if the claimant clears that hurdle, the burden then shifts to the employer
to show that the freatment had nothing to do with the protected characteristic.

This is important, because employers rarely admit discrimination. Tribunals often rely
on inference — reading between the lines, based on the facts and behaviour of the
employer.

As set out in Barton v Investec Henderson Crosthwaite Securities Ltd [2003] ICR
1205, a tribunal can draw inferences from things like:

* Departures from procedures or policies

* Evasive or inconsistent explanations

e Statistical patterns of disadvantage

* A refusal to answer questions about potential discrimination
Or, in blunt terms: the overall smell of the thing

But bad behaviour is not the same as discrimination. Unfairness or incompetence

alone won't do it. That was made clear in Bahl v Law Society [2004] IRLR 799.
A few cases help illustrate how this works:

Anya v Oxford University: the university failed to follow proper procedures. The
tribunal inferred racial bias. Anya v University of Oxford [2001] ICR 847

Laing v Manchester City Council: the employer treated everyone badly, regardless
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of race. No comparator = no discrimination. You may recall this is sometimes called
the ‘bastard’ defence. Laing v Manchester City Council 2006 [ICR] 1519

Dattani v Chief Constable: refusing to answer reasonable questions about alleged

discrimination led to a negative inference. Dattani v Chief Constable of West Mercia
Police [2005] IRLR 327

Bottom line2 A claimant needs to show enough to raise suspicion — then the employer
must prove the decision was not discriminatory.

Defences and exemptions

| have already dealt with the most important defence that arises in cases of indirect
discrimination: justification.

There are some others that we need to look at now.

Occupational requirements

It is not discrimination for an employer to require a worker to have a particular
protected characteristic if certain conditions are met.

The employer must be able to show that, given the nature or context of the work:
e it is an occupational requirement

e the application of the requirement is a proportionate means of achieving a
legitimate aim

e the worker to whom it is applied does not meet it, or the employer has
reasonable grounds for not being satisfied that the worker meets it

The defence only applies to direct discrimination, not victimisation or harassment.
The occupational requirement defence is open to abuse by employers, so tribunals
are reluctant to allow it to succeed.

When we get to each of the individual protected characteristics, over the coming
weeks, I'll talk more about how the occupational requirement defence applies to that
particular protected characteristic.

Statutory requirements and national security

A further exemption applies for treatment that is necessary to comply with other
legislation — for instance, health and safety rules, religious education, or roles where
nationality may be relevant, such as those involving national security (schedule 22

of the Equality Act 2010).

National security is the subject of a specific provision that exempts discriminatory
acts done ‘for the purpose of safeguarding national security’. The treatment must be
proportionate to that purpose (section 192 of the Equality Act 2010).
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Exempted occupations and events

The Equality Act 2010 exempts several specific kinds of occupations and activities
from certain kinds of discrimination, particularly in the area of religious ministers
and churches. I'll cover that more in future weeks.

Positive action and positive discrimination

Generally, it's unlawful to discriminate in favour of people with a protected
characteristic. The exception is disability, where reasonable adjustments (positive
discrimination) are required. We'll cover that in Module 12.

Positive Action

Positive action allows employers to support disadvantaged or under-represented
groups without breaching discrimination law. It must be targeted, proportionate,
and never automatic.

Employers are allowed to take positive action, under s158 Equality Act 2010, where
people with a protected characteristic suffer a disadvantage, have different needs,
or are under-represented.

Any action must be a proportionate means of overcoming that disadvantage, meeting
those needs, or encouraging participation.

Employers don’t need formal statistics but must reasonably believe the conditions are
met (e.g. workforce profiles, industry trends).

Tie-breakers (Section 159 EqA)

Section 159 allows employers to prefer a candidate with a protected characteristic
in a tie-breaker situation, provided the candidates are equally qualified and the aim
is to address under-representation.

For example, if an engineering firm has few women in senior roles, and two equally
qualified candidates apply — one male, one female — the firm may lawfully prefer
the woman, so long as it reasonably believes women are under-represented and
doesn’t apply the preference automatically.

Liability of employers

Under section 109 of the Equality Act 2010, an employer is liable for anything that
is done by an employee in the course of their employment, even if it is contrary to
the employer’s policies or direct instructions.

Although the employer is likely to be the main target of any claim, for obvious
financial reasons, any individual who acts contrary to Equality Act 2010 will also be
liable and may be named by the claimant as an additional respondent.
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There are two conditions for the employer to be liable for the actions of the employee:
1. There must be an employment relationship, or something akin to it.

2. The act of discrimination must have been committed by the employee in the course
of their employment.

Employment relationship

Employment is defined broadly by the Equality Act 2010. Agency workers and
some self-employed individuals will also come within the Act. The key is whether a
wrongdoer ‘is so much a part of the work, business or organisation’ of the employer
that it is just to make the latter answer for the wrongdoing, as established in E v
English Province of Our Lady of Charity [2012] IRLR 846.

In the course of employment

The discriminatory act must have been committed while in the course of employment.
This concept has a broad meaning and is not confined to acts that take place
physically on the work premises. There just needs to be a real connection to work.

An example is provided by Chief Constable of Lincolnshire Police v Stubbs [1999]
IRLR 81. A police officer complained of two incidents of sexual harassment by a
colleague. One took place at a pub after work and the other at an officer’s leaving
party outside of work. The EAT held that the acts had been committed in the course
of employment. They were ‘social gatherings involving officers from work either
immediately affer work or for an organised leaving party’.

It is worth bearing in mind that the company Christmas party (regardless of where it
is held) will almost certainly fall within the danger zone!

The ‘all reasonable steps’ defence

If an employer can show it ook ‘all reasonable steps’ to prevent the discriminatory
acts complained of, it will have a defence under s109 of the Equality Act 2010, thus
placing all liability personally on the employee who carried them out.

This is a high bar to clear and a defence that does not often succeed. While no
exhaustive list of steps exists, the EHRC Employment Code mentions the following
steps:

* implementing an equality policy

* ensuring workers are aware of that policy
* reviewing the policy when appropriate

* providing equality training

* dealing effectively with employee complaints
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But even all of these steps may not suffice. The tribunal will ask itself what steps
were taken before the alleged discrimination occurred (steps taken afterwards do
not count) and then ask what other steps could reasonably have been taken. The
defence will fail if any such steps exist — even if, on analysis, they would not have
changed the outcome, as was established in Canniffe v East Riding of Yorkshire
Council [2000] IRLR 555.

Occasionally, the defence does succeed. In Martins v Marks and Spencer plc [1998]
IRLR 326, the Court of Appeal considered the firm’s equal opportunity policy; their
compliance with the EHRC Code of Practice on selection procedures, criteria and
interviewing; and their inclusion on the interviewing panel of a person with an
interest in recruiting from ethnic minorities and held that the employers had made
out the defence.

Duty to Prevent Sexual Harassment

Employers are now under a positive duty to prevent sexual harassment under s40A
Equality Act 2010.

Section 40A introduces a pro-active duty on all employers to take ‘reasonable
steps’ to prevent sexual harassment in the workplace and sets out the consequences
for employers if they are found to have breached it. The EHRC guidance which
accompanies the new duty makes it clear that this duty covers acts by third parties
(such as customers and visitors) as well as other employees. Employers need to
be able to show that they have assessed the risk of sexual harassment both from
employees and third parties and then taken reasonable steps to prevent it.

The pro-active duty currently states that employers must take ‘reasonable steps’ to
prevent sexual harassment, using different language to the ‘all reasonable steps’
defence which exists for harassment more generally. However, the Employment Rights
Bill proposes to remove this anomaly so that the duty to prevent sexual harassment
will also require ‘all reasonable steps” to be taken.

If an employer loses a sexual harassment claim then the tribunal can uplift
compensation by up to 25% if it finds that the employer failed to take ‘reasonable
steps’ (or ‘all reasonable steps’ once the Employment Rights Bill change comes
into effect) to prevent sexual harassment in the workplace. This could lead to large
financial penalties for employers once it comes in — especially when you consider
that compensation for discrimination is uncapped.

Third Party Harassment

Employers cannot currently be held liable for harassment carried-out by third parties.
Whilst they can be held vicariously liable for the acts of their employees, vicarious
liability does not extend to acts and omissions of third parties such as customers.

This is due to change. The Employment Rights Bill introduces employer liability for
acts of harassment committed by third parties unless the employer took all reasonable
steps to prevent them.
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This change will be felt most keenly in sectors like retail, hospitality and transport -
industries where staff interact regularly with the public - but most employers will be
affected.

The central question is what it takes to show that an employer has taken all reasonable
steps fo prevent third-party harassment. This change marks a clear tightening of the
law, especially for sectors where staff regularly deal with the public.

One unresolved issue is how the law will treat situations where a worker overhears
offensive customer remarks on social or political topics — a sticking point in past
debates, and still lacking clarity. We're all hoping the ECHR will provide guidance,
and I'll be covering this in detail as part of my Employment Rights Bill Update service.
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MODULE 11:
SEX DISCRIMINATION

Sex Discrimination

Section 11 of the Equality Act 2010 defines the protected characteristic of sex as
referring to ‘a man or a woman’. We now know, following Women Scotland Ltd v
Scottish Ministers [2025] UKSC 16, that means biological man, not trans man, and
vice versa.

Both women and men can be discriminated against under the ‘sex’ ground if they
are treated less favourably than those of the opposite biological sex.

That's subject to one big exception that we looked at last week: section 13(6)(b)
of the Equality Act 2010 states that a man cannot claim sex discrimination on the
grounds that he has not received special treatment afforded to a pregnant woman or
mother. In English, that means a man cannot complain because a pregnant woman
is getting advantages that he's not getting.

Sex Discrimination versus Equal Pay

Direct sex discrimination covers less favourable treatment on grounds of sex, which
means subjecting a woman (or a man) to a detriment because of their sex. The
range of detriments that can form a claim is immense, but it does not include pay.

Under section 71 of the Equality Act 2010, claims that a woman is paid less than a
man must be brought under separate equal pay laws, also in the Equality Act 2010,
which we will look at later in this module.

Sex Discrimination versus Gender
Reassignment Discrimination

‘Gender reassignment’ is a different protected characteristic from ‘sex’ A transgender
woman - so a man who has transitioned or is transitioning to a woman - is regarded
as a man for the purpose of the Equality Act 2020, and so for the purpose of a sex
discrimination claim. As | said a moment ago, we now know, following Women
Scotland Ltd v Scottish Ministers [2025] UKSC 16, that they remain a man even if
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they have a gender recognition certificate stating they are — for some legal purposes
- a woman.

That means that a trans woman cannot use a man as a comparator in a sex
discrimination claim, because a trans woman is legally a man. And a man cannot
claim sex discrimination using another man as the comparator. But the trans woman
can claim discrimination on grounds of their gender reassignment, which means if
they discriminated against or harassed because of their trans status, they will have a
valid claim against their employer.

Occupational requirements

| said last week that direct discrimination cannot be justified for most types of
discrimination (unlike indirect discrimination). So an employer cannot say ‘I'm going
to discriminate against women because I've got a really good reason for doing so.’

But there is an exception to this rule: it's a very narrow type of justification called
‘occupational requirement’.

Here's how it works: If, “having regard to the nature or context of the work”,
being either a man or a woman is an occupational requirement, the employer can
impose a requirement to be of a particular sex if it is to further a legitimate aim by
proportionate means.

This exception is typically used to preserve decency and privacy.

For example, a gym might require a changing room attendant to be of the same sex
as the users of that room. A women’s refuge could require all its staff to be women
(paragraph 13.8 of the EHRC Employment Code).

There is also a specific exception for organised religion that allows an employer
to apply a requirement to be of a particular sex (Schedule 9, paragraph 2 of the
Equality Act 2010). It is confined to a limited number of posts, like ministers and those
who exist fo promote or represent a religion. For example, an orthodox synagogue
could require its rabbi to be a man.

| now want to take a slightly deeper look at two sub-topics within sex discrimination:
sexual harassment and dress codes.

Deep Dive 1: Sexual Harassment

Section 26(1) of the Equality Act 2010 bans harassment (so creating an intimidating,
hostile etc atmosphere) on grounds of a protected characteristic, one of which is sex.
We looked at that last week.

Section 26(2) of the Equality Act 2010 is a separate provision for sexual harassment.
This is distinct from harassment related to sex, and there is no need for a connection
with any protected characteristic.
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Section 26(2) states that a person harasses another if they engage in unwanted
conduct of a sexual nature and that conduct has the purpose or effect that we
have already looked at — violation of dignity or creation of an intimidating, hostile,
degrading, humiliating or offensive environment for the recipient. This is different
from harassment related to sex because sexual harassment may have nothing to
do with biological sex. It may include watching porn on a workplace computer,
which wouldnt be covered under s26(1). It will cover a bisexual person who
makes comments about the genitals of both male and female colleagues. That's
not harassment related to sex, i.e. status as man or woman. But it will be sexual
harassment, because it is unwanted conduct of a sexual nature. So it's a sweep-up
provision to catch all sexual harassment.

As with other forms of harassment, ‘unwanted conduct’ covers a wide spectrum of
behaviour, including jokes, intrusive questions, gestures, physical contact, sharing
pornography, and much more, so long as it is connected to sexual activity in some
way.

Rejection or submission of unwanted sexual conduct
Section 26(3) of the Equality Act 2010 protects people from being treated less

favourably because they either rejected, or submitted to, unwanted sexual conduct.

For example, an employee who is denied a promotion by her manager, because
she refused a date with that manager’s friend, would have a claim. So would an
employee who succumbed to their manager’s advances and was denied promotion
as a result.

Duty to prevent sexual harassment

As | discussed last week, sexual harassment is also different because, under section
40A Equality Act 2010 employers are under a pro-active duty to take reasonable
steps to prevent it (soon to be ‘all reasonable steps’ under changes proposed by the
ERB). Employees can't bring a stand-alone claim for breach of this duty but tribunals
can increase compensation by up to 25% in sexual harassment claims for breach
of it.

Deep Dive 2: Dress Codes

What if an employer requires men to wear trousers and women to wear skirts@ Is
that sex discrimination?

Not usually. The law says that having different rules isn’t necessarily discriminatory
— the test is whether those rules are less favourable to one sex.

As long as the overall standard is even-handed, the dress code is likely to be lawful.

This was confirmed in:

e Schmidt v Austicks Bookshops Ltd [1978] ICR 85 — banning trousers for women
wasn't discriminatory because, taken as a whole, the dress rules weren't
harsher on women.

© 2025 EMPLOYMENT LAW SERVICES LTD 147
PLEASE SEE DISCLAIMER AT WWW.VIRTUALEMPLOYMENTLAWACADEMY.COM/TERMS



TRANSCRIPT | VIRTUAL EMPLOYMENT LAW ACADEMY | 2025

® Smith v Safeway plc [1996] ICR 868 — banning long hair on men was upheld
as non-discriminatory because similar appearance standards applied to both
sexes.

When it comes to sex discrimination, dress codes is not about having identical rules
— it's about having equal standards. And employers should keep policies up to
date with modern norms. Requiring women to wear make-up and high heels might
have been fine once — it probably wouldn't be now.

And finally, we're only talking here about sex discrimination. Where dress codes
intersect with religion, we'll deal with that in Module 13.

Pregnancy and Maternity
Discrimination

| want to mention, then put to one side, the suite of positive maternity rights, such as
the right to maternity leave and to be paid SMP, or the right to time off for antenatal

appointments. We're going to cover those when we look at family friendly laws in
Module 14.

Today, I'm dealing with discrimination on grounds of pregnancy and maternity, so
dealing with women who are treated less favourably than others because of their
pregnancy or maternity.

Section 18 of the Equality Act 2010 specifically provides protection for pregnancy
and maternity. An employer discriminates against a woman if, during the protected
period (I'll explain that in a second), in relation to a pregnancy of hers, it treats her
unfavourably because of her pregnancy or because of an illness suffered by her
because of her pregnancy.

Women claiming under section 18 of the Equality Act 2010 do not need to identify
a comparator. Section 18 says they must show ‘unfavourable’ treatment, not ‘less
favourable’ treatment, because the pregnant woman isn't being compared with
anyone, i.e. compared with a man. ‘Unfavourable treatment’ is a low bar; it could be
an adverse financial consequence or it could be demeaning or involve a loss of status.

The protected period

The protections for pregnant employees revolve around the ‘protected period’. The
protected period is from when the woman's pregnancy beings until the end of her
additional maternity leave, unless:-

(1) she returns to work earlier;

(2) she is a job applicant, and so is not entitled to ordinary or additional maternity
leave;

(3) she didn't comply with the relevant notice provisions and so did not qualify for
maternity leave; or
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(4) she had a miscarriage or stillbirth early in the pregnancy

in which case, she is protected until two weeks after the pregnancy ends -
whether by ordinary delivery or miscarriage.

Since 1 January 2024, any unfavourable treatment which occurs after the end of the
protected period but is because of the pregnancy or pregnancy-related illness during
the protected period remains pregnancy and maternity discrimination under section
18. That means no male comparator is required.

Examples of unfavourable treatment

Among examples of unfavourable treatment are:

e dismissal (as was the case in O'Neill v Governors of St Thomas More RC School
[1997] ICR 33, when a teacher at a Roman Catholic school was constructively
dismissed for becoming pregnant by a Roman Catholic priest)

e afailure to carry out a risk assessment for a pregnant employee in circumstances
where a risk of harm existed or statute required it (as was the case in O'Neill v
Buckinghamshire County Council [2010] IRLR 384)

e areduction in a woman’s bonus because she was absent during part of the year
with pregnancy-related sickness and on maternity leave (as was the case in GUS
Home Shopping Ltd v Green & Mclaughlin [2001] IRLR 75)

e removing a woman from a list of ‘bank staff’ — those available for short-term work
— because she had not worked for 12 months, as the absence was maternity-
related (as was the case in Johnson v Queen Elizabeth Hospital NHS Trust

(UKEAT/1331/01))

Relationship between pregnancy/maternity
discrimination, and sex discrimination

The protection for pregnant woman and those on maternity leave overlaps with
discrimination on grounds of sex.

So the Equality Act 2010 has some sections to deal with that overlap.

Detriment within the protected period

If the detriment falls within the protected period (or after it where the detriment relates
to the pregnancy or a pregnancy-related illness occurring during the protected
period), a claim for direct sex discrimination cannot be brought. Section 17(6) of the
Equality Act 2010 states that a claim for direct sex discrimination cannot be made
in relation to a woman'’s pregnancy or maternity status if it could instead be made as
a claim for pregnancy and maternity discrimination under s18. That makes sense,
because a claim under s18 will always be more straightforward than a typical sex
discrimination claim, because it doesn’t require a comparator.
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Indirect discrimination does not apply

Section 19 of the Equality Act 2010, which deals with indirect discrimination,
excludes pregnancy and maternity from the list of protected characteristics for
indirect discrimination. But there is nothing to stop a direct pregnancy discrimination
claim running alongside a claim for indirect sex discrimination.

Harassment does not apply

The provisions in relation to harassment also do not apply to the pregnancy and
maternity characteristic (section 26(5) of the Equality Act 2010). Any such claim
would need to be brought on the basis of some other characteristic — and it will
usually fall comfortably within harassment for a reason relating to sex. | don’t know
why it's not unlawful to harass someone on grounds of pregnancy and maternity; nor
does anyone I've ever asked.

But victimisation does apply

The victimisation provisions in s27 Equality Act 2010 apply if a woman does a
protected act (e.g., makes a complaint about her treatment because of pregnancy)
and is subjected to a detriment as a result.

Equal Pay

The right to equal pay reached the statute books with the Equal Pay Act 1970. It is
now covered by Part 5 of the Equality Act 2010.

Under equal pay law, men and women have the rightto receive the same remuneration,
and the same terms of employment, when they are doing the same work for the same
employer. When considering this right, the courts are not considering ‘fairness’ but
simply whether a disparity in pay, or terms, arises from discrimination between the
sexes.

The ‘Sex Equality’ clause

Section 66 of the Equality Act 2010 protects the right to receive the same remuneration
(and other terms) between men and women by inserting a ‘sex equality’ clause into
every contract of employment. The ‘sex equality’ clause changes any ferm in an
employment contract that is less favourable to one sex than the other so as to remove
the difference by scaling the less favourable one up. Similarly, if a term that benefits
a person of one sex is missing from the contract of someone from the other sex, it
adds such a term. So to take a silly example, if men are paid £14ph and women
are paid £13.50, the sex equality clause scales up the women’s pay to the same
level as the men's.

Most equal pay claims are brought by women. But in theory, equal pay works in
both directions, so a man is protected if his contract terms are less favourable than
a woman's.
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A tribunal does not take a ‘package deal’ approach to an equality of terms claim.
Each term is looked at in isolation, and each term is compared with one in the
contract of a suitable comparator to see whether there is less favourable treatment.

As an example, let’s assume that Cressida is paid less per hour than Rufus, but her
holiday entitlement is better. She brings a claim under the Equality Act 2010. Their
employer tries to justify her lower pay by arguing that her better holiday entitlement
more than makes up for it. That argument will fail, as the tribunal compares each
term one by one, and won't look at them as a package.

What employment status is required
for a claim for equal terms?

It's the same wide definition of ‘employee’ that we looked at earlier for discrimination.
A person is ‘employed’, and thus protected by equal pay legislation not only if they
are an ‘employee’ under a contract of service or apprenticeship but also if they are
providing services under ‘a contract personally to do work’.

Which terms can be equalised?

Anything that forms part of the contractual arrangement between employer and
employee is covered. That includes:

e ex gratia perks, even where they are postretirement perks such as a travel
concession, as in Garland v British Rail Engineering [1982] ICR 420

e severance payments, whether statutory or contractual, as in R v Secretary of State
for Employment, ex parte EOC and Day [1994] ICR 317

But discretionary benefits are not included. Discretionary bonuses, for instance, have
to be dealt with as a normal sex discrimination claim.

What is ‘equal work'?

The Equality Act 2010 protects people who are doing equal work but their pay, or
other terms, are different. Where two people work side by side in the same role for
the same employer, the comparison is straightforward. But equal pay laws actually
have a much wider scope than that obvious example.

Section 65 of the Equality Act 2010 gives three ways in which a claimant can show
that they are engaged in equal work; if they are doing:

e like work
e work rated as equivalent
* work of equal value

We're going to look at each in turn.
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1. Like work

Under section 65(2) of the Equality Act 2010, ‘like work’ is work that is ‘broadly
similar’ in nature, where ‘such differences as there are between [the] work are not of
practical importance in relation to the terms of [the] work’.

In practice, this means that if you are comparing a man and a woman'’s job, they are
'like work’, and so within the scope of equal pay laws, if the content of the work, and
the knowledge and experience needed to carry it out, are broadly similar.

Deciding whether two roles are ‘like work’ is a two-stage process. Firstly, the
employee will need to show that the work is ‘broadly similar’ in terms of knowledge
and skill required.

If they can, the onus shifts to the employer to show whether there are any differences
of practical importance — with particular reference, as prescribed in section 65(3) of
the Equality Act 2010, to the ‘frequency with which differences ... occur in practice,
and the nature and extent of the differences’.

According to paragraph 36 of the EHRC Equal Pay Code of Practice, practical
differences can include additional duties, level of responsibility, skills, qualifications,
physical effort and the time at which the work is done.

The Equal Pay Code of Practice gives the following examples of successful ‘like
work’ claims:

e male and female drivers where the men were more likely to work at weekends
in Hatch v Wadham Stringer Commercials (Ashford) Ltd [1977] ET/40171/77

e afemale cook preparing lunches for directors and a male chef cooking breakfast,
lunch and tea for employees in Capper Pass Ltd v Allan [1980] ICR 194 EAT

e male and female supermarket employees who perform similar tasks requiring
similar skill levels, although the men may lift heavier objects from time to time

2. Work rated as equivalent

Many employers, particularly in the public sector, do ‘job evaluation studies’ (JES)
to help them set pay structures. A JES is a technical process, involving a detailed
analysis that ranks a group of roles into salary bands based on their value, and the
demands made on the employee.

Roles in the same band are ‘rated as equivalent’, so equal pay claims are based
on the banding given in the JES. An employer can rely on a banding in a JES as a
defence to an equal pay claim, so if a female employee says they should be paid the
same as a particular man, but they’ve been assessed into separate bands in a JES,
that is a defence. If the employer does use that defence, the Claimant is entitled to
attack the banding as flawed.

A claim based on a JES requires the employer to have carried one out. Employees
have no right to demand that an employer carries out a JES. So if an employer
hasn’t carried one out, an employee can’t compel the employer to do so, to allow
them to rely on the ‘work rated as equivalent’ route to equal pay.
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3. Work of equal value

Sometimes, two jobs don’t seem similar on the surface — and they're not rated
as equivalent in any pay system — but they may still qualify for equal pay if the
demands of the roles are equal.

This is called a “work of equal value” claim.

It's about inputs, not outputs. The tribunal looks at the effort, the skill, the decision-
making and and the responsibility required in the role.

It doesn’t matter if the jobs are very different. A woman working in admin might be
able to compare herself to a male warehouse operative. It's not about what they do
— it's about what the roles require of them.

How is this assessed? Usually with expert evidence. The tribunal will instruct an
independent industrial relations expert to conduct a comparative job-evaluation
study and report on these criteria. This isnt a fullblown JES across the whole
organisation; it's a focused comparison.

If there is a valid JES that says the two roles are not equivalent, that gives the
employer a defence — unless the employee can prove the JES is flawed.

Example: A female school administrator brings a claim against her employer,
comparing her role to that of a male janitor. They don’t do similar work, and there's
no JES. She can still claim work of equal value, arguing that her role is equally
demanding in terms of skill, responsibility and effort. But it might not be easy to
prove.

Comparators

Every equal pay claim needs a real comparator — someone of the opposite sex,
whose better terms are being used for comparison.

According to s79 of the Equality Act, you can’t use a hypothetical person, but you
can use a current colleague or a predecessor (someone who had the job before
you) - McCarthys ltd v Smith [1980] ECR 1275. But you can't use a successor
(someone who had the job after you) — oddly, that was ruled out in Walton Centre
for Neurology and Neuro Surgery NHS Trust v Bewley [2008] ICR 1047.

The comparator must normally work for the same employer or an associated one, at
the same place, or a different place where common terms apply.

If the employer is different, you can still compare terms if there’s a ‘single source’

responsible for setting them — for example, a national pay agreement negotiated by
a union (Lawrence v Regent Office Care Ltd [2002] ICR 1092 ECJ).

So a real person, the same or linked employment, and terms set by the same body
— that's what makes a valid comparator.
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The ‘material factor’ defence

Let's assume that the claimant has identified a comparator in accordance with the
rules we have just looked at. Let's also assume that they are shown to be doing equal
work. How can the employer defend the claim?@

The answer lies in the ‘material factor’ defence. Section 69 of the Equality Act 2010
provides a defence if the employer can show the difference in contract terms is due
to a ‘material factor’ that is not related to the sex of the jobholders.

An employer seeking to rely on the ‘material factor’ defence must show that the
reason they put forward for the disparity is:

e Genuine, so not a deliberate fabrication.
e A significant and relevant factor causing the less favourable treatment.

o Not ‘the difference of sex’ — in other words, it must not be directly or indirectly
discriminatory.

e A material difference between the situations of the claimant and comparator, as
in Glasgow City Council & others v Marshall & others [2000] IRLR 737 HL.

Sometimes, a material factor will explain some, but not all, of the disparity in pay
and terms. In such cases, the tribunal will calculate how much of the difference is

accounted for by the material factor and award the claimant the remainder, as in
Enderby v Frenchay HA [1994] ICR 112 ECJ.

Examples of material factors

It is impossible to offer an exhaustive list of potential material factors — there are
simply too many possibilities. Among those that have succeeded in the caselaw are:

e Llocation: where a disparity in pay was the product of long-established different
practices, rather than because the workers were of different sexes

e TUPE: where the reason for the different terms was that some workers’ terms had
been protected following a transfer of undertakings

e unsocial hours
e pay increases to retain staff

e a genuine mistake where the worker has been put into the wrong grade by
accident

Of course, their success in other cases will depend entirely on the individual
circumstances.
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Factors that tend not to be regarded as material
What about factors that have tended to fail to qualify?

e Market forces will not provide a good reason, so an employer claiming it is
simply doing the same as a competitor in paying women less will not succeed -
Ratcliffe v North Yorks CC [1995] IRLR 439 HL. If the market rate is affected by
the fact that most people doing a job are women, any decision on pay taking
that market rate into account will be ‘tainted by sex’ and thus in breach of equal
pay law, as established in Newcastle Upon Tyne NHS Hospitals Trust v Armstrong
[2010] ICR 674 EAT.

e Historical reasons alone are unlikely to suffice without some other good reason -
South Tyneside MBC v Anderson [2007] ICR 1581 CA.

e According to paragraph 90 of the Equal Pay Code of Practice, a material factor
that was once valid but has now ceased to apply will not provide a viable defence.

Pay Secrecy clauses

Pay secrecy clauses (sometimes, unfairly, called ‘gagging’ clauses) were a prominent
issue in employment law about five years ago, but it's not really an issue any more.

The Equality Act 2010 does not prohibit pay secrecy clauses, as such. But in section
77, it does protect employees who are trying to identify any discriminatory features in
their terms of employment. Section 77 renders unenforceable any term that prevents
or restricts a person from making a ‘relevant pay disclosure’ or seeking one from a
current or former colleague.

What, then, is a relevant pay disclosure?

It is one made to find out whether there is any connection between pay and having
or not having a particular protected characteristic.

An obvious example of a relevant pay disclosure would be a conversation between
a female and male employee for the purpose of finding out whether the man is being
paid more than the woman. It is trying to find out if there is any connection between
pay and having or not having a protected characteristic. Any term in a contract
seeking to prevent that sort of discussion is unenforceable.

But a similar discussion between two men comparing their salaries would not be a
relevant pay disclosure unless they were doing so in relation to another protected
characteristic, such as race.

Under section 77(4) of the Equality Act 2010, employees making or asking for a
relevant pay disclosure are also protected from victimisation.
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MODULE 12:

AGE AND DISABILITY
DISCRIMINATION

This module covers how age and disability discrimination are treated under UK
employment law. It explains when different treatment due to age can be justified,
focusing on retirement, service-based benefits, and redundancy. It also outlines key
exceptions, such as minimum wage bands and insurance.

The second part looks at disability discrimination, including the legal definition
of disability, the duty to make reasonable adjustments, and claims arising from
disability-related treatment, with practical examples and case law throughout.

Age Discrimination

Direct discrimination on grounds of age is where an employer treats someone less
favourably than another person on grounds of their age. It also applies to perceived
age — if someone is treated less favourably because they appear old (or young).
You can also have associative discrimination — for example, where someone is
discriminated against because they care for an elderly relative.

Here's an example of direct age discrimination. In Imperial College Healthcare
NHS Trust v Matar (2023), two locum consultants were suspended due to issues with
their qualifications. The younger one (aged 38) was supported by the Trust to fix the
problem. The older one (aged 59) was instead given advice about early retirement.
The Employment Appeal Tribunal found that this difference in treatment was enough
to prove direct age discrimination.

Indirect discrimination claims are based on statistics and the relative impact of a
PCP on particular age groups. An example of indirect discrimination is an employer
advertising for recent graduates for a post. That is indirect age discrimination
against older workers, because older workers are statistically less likely to be recent
graduates than younger workers.

Over the next 15-20 minutes, we're going to look at justifying both direct and indirect
discrimination. We'll then look at retirement, and then some other exceptions to the
age discrimination rules.

After that, we'll turn to disability discrimination.
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Justification

You know that indirect discrimination can be justified. But almost uniquely amongst
all the protected characteristics, direct age discrimination can be objectively justified
— Equality Act s13(2). In other words, if you can show ‘I've got a really good reason
for treating him badly because of his age’, that's a defence to a direct discrimination
claim.

The Supreme Court held in Chief Constable of West Yorkshire Police v Homer
[2012] ICR 711 that to succeed in a justification defence, the treatment must be (1)
a proportionate means of (2) achieving a legitimate aim, and ALSO has to be (3)
reasonably necessary.

Let’s look at these.

Legitimate aim

The second of the three criteria — we'll come back to the first (i.e. proportionate
means) — is that the employer must have a ‘legitimate aim’ for discriminating on
grounds of age.

This was examined by the Supreme Court in Seldon v Clarkson Wright & Jakes [2012]
IRLR 590. That was a case about the compulsory retirement of a partner from a firm
of solicitors. Seldon said that the ‘legitimate aim’ for direct age discrimination must
be something in the public interest. So unlike when we justify indirect discrimination
for all the protected characteristics, where the legitimate aim can be something in the
interests of the business, there has to be something more — something in the public
inferest — to justify age discrimination.

In practice, as the Court of Appeal made clear in McCloud v Ministry of Justice
[2019] ICR 1489, this means that:

® The burden is on the employer to make out their justification defence to a high
standard of proof.

* The employer must be able to articulate the aim which was being pursued,
although absolute precision in stating the aim is not required.

 Social policy aims can be ‘legitimately’ pursued by a public employer
* The measure must be an ‘appropriate’ way to achieve the legitimate aim.

® For the measure to be ‘reasonably necessary’, the employer must be able to
explain how the measure will achieve the legitimate aim without going beyond
what is required to meet it.

There may also be cost considerations, such as higher premiums for some forms
of insurance for older employees (or indeed particularly young ones). Given the
need to serve a social or employment policy aim, saving cost used to be difficult to
establish as a legitimate aim — but a recent judgment made it easier.
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The usual tactic is to use cost as a key reason for a decision, but present a different,
more acceptable reason as the main one. The Court of Appeal backed this approach

- though they put it more politely - in Woodcock v Cumbria Primary Care Trust
[2012] ICR 1126.

In Woodcock, the employer dismissed someone early for redundancy to avoid
triggering a costly early retirement payout, potentially saving up to £1 million. The
court said cost alone can't justify age discrimination, but it was allowed here because
the employer also had a genuine need to restructure.

This somewhat artificial reasoning was even more obvious in Heskeft v Secretary of
State for Justice [2021] IRLR 132, where the Court of Appeal said cost is behind most
business decisions. If the employer frames it as something broader - like ‘balancing
the books’ - that can be a valid justification. But simply paying younger staff less just
to save money wouldn’t count as a legitimate aim.

Proportionate means

It is not enough for the employer to establish a legitimate aim. The means used to
achieve it must be proportionate. I'm not going to go through it again because we
discussed proportionality in module 10. If you haven’t watched module 10 yet, it's
probably a good idea to do so.

Let's look at three specific scenarios where age discrimination is potentially permissible.
We're going to look at retirement, service related benefits, and redundancy payments.

Specific Scenario 1: Retirement

Forcing someone to retire is a clear case of potential age discrimination—it's
effectively saying, “you're too old to work.” However, an employer can justify this
if they can prove that the retirement age is objectively justified. This is called an
employer-justified retirement age (EJRA).

To rely on an EJRA, the employer must show that it serves a legitimate aim in the public
inferest and that having a fixed retirement age is a proportionate and necessary
way of achieving that aim. In practice, it's very hard to justify, which is why most
employers don’t use compulsory retirement ages anymore.

Legitimate aim for retirement

If an employer wants to enforce a retirement age, they will put forward one of these
justifications as their ‘legitimate aim’:

e the ‘dead man’s shoes’ argument: promoting recruitment and retention by
ensuring there is a clearly defined career path caused by the compulsory
retirement of older workers

e collegiality: limiting the need to dismiss employees based on diminishing
performance, and allowing people to leave with dignity

e that it facilitates long-term employment planning
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Proportionality of the Employer-Justified Retirement Age

Even if an employer has a legitimate aim, the chosen retirement age must still be
proportionate. Justifying a retirement age doesn’t automatically justify that specific
age. On top of that, employers need to justify each individual retirement - proving
that forcing a particular person to retire at that age is objectively necessary. This is
hard to do, and UK courts have rarely accepted such justifications.

Generally, employers should avoid fixed retirement ages. Instead, they could talk
to employees nearing state pension age about options like voluntary retirement,
changing hours or duties, or job sharing. If these conversations are handled carefully
- without making the employee feel pressured—they’re unlikely to count as age
discrimination.

Acas recommends holding regular career discussions with all employees, not just
older ones, to avoid singling people out. That's probably too cautious; it's reasonable
to talk specifically to older employees as long as it's done respectfully and fairly.

Of course, if an older worker can’t do their job properly, they can still be fairly
dismissed - just like anyone else - if proper procedures are followed.

Specific Scenario 2: Service length-related
benefits

Giving employees extra benefits, such as longer holiday entitlement, based on length
of service can amount to indirect age discrimination — younger employees are less
likely to meet longer service thresholds.

However, two key exceptions make most service-based benefits lawful:

* First five years: under Schedule 9, paragraph 10 of the Equality Act 2010,
benefits linked to up to five years of service are always permitted. No
justification needed.

® Beyond 5 years: After five years, the employer must justify the benefit. But the
test is relaxed: it's enough if the employer reasonably believes the rule meets a
business need — like retaining experienced staff or boosting morale.

So long-service benefits (like more holiday or better pay) are usually lawful, as long
as there’s a sensible reason behind them.

Specific Scenario 3: Redundancy payments

There's a specific exception that allows employers to offer different redundancy
payments based on age, as long as the payments follow the same structure as the
statutory redundancy scheme set out in section 162 of the ERA 1996.

We covered this scheme in Module 7. In short, employees get:

® One and a half weeks’ pay for each year worked from age 41
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® One week's pay for each year between ages 22 and 40
* Half a week’s pay for each year before age 22

This is clearly age-based and therefore discriminatory in principle, but since it is
written into law, it is permitted.

What we are looking at here is how far an employer can go in improving this
scheme without breaking age discrimination rules. The Equality Act 2010, Schedule
9 paragraph 13, gives employers more leeway in three ways:

® Employers do not need to require a minimum period of service before making
payments, so they can offer redundancy pay even if the employee has less than
two years’ service

* Employers can ignore the statutory cap on weekly pay (which is £719 from
April 2025) and use a higher figure or none at all

* As long as the age bands and ratios remain the same, employers can increase
the value by applying a multiplier.

For example, an employer might decide to use actual full weekly pay and pay three
weeks’ per year for employees aged 41 and over, two weeks’ per year for ages
22 to 40, and one week per year for younger employees. That would fall within the
permitted exception.

Other Exceptions to the normal rules on
Age Discrimination

1. National Minimum Wage

We covered the National Minimum Wage in Module 3. It sets different rates based
on age.

At first glance, this looks like age discrimination. However, paragraphs 11 and 12
of Schedule 9 of the Equality Act 2010 specifically exclude the National Minimum
Woage age bands from the age discrimination rules. This makes them lawful.

2. Pension schemes

Certain types of discrimination are permitted in respect of pension schemes. They
are to be found in section 61 of the Equality Act 2010, and the Equality Act (Age
Exceptions for Pension Schemes) Order 2010. This is a complex area and outside
our present scope.

3. Childcare benefits

It is not age discrimination if an employer offers childcare support only for children
of a certain age.
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Schedule 9 paragraph 15 of the Equality Act 2010 allows this. It covers both cases
where the employer pays part of the childcare costs and where they help the parent
find a carer or spend more time with their child.

4. Insurance benefits

Some types of insurance cost more for older workers. Schedule 9 paragraph 14
of the Equality Act 2010 lets employers stop offering insurance or other financial
services to employees who have reached state pension age, which is currently 66.

This may make sense from a business view, but it can leave employees without
protection at a time when they might need it most. The rule also does not distinguish
between age-based insurance and other types like legal expenses cover, which
usually do not increase in cost with age.

Even if an age discrimination claim is not allowed, an employee might still bring a
breach of contract claim if their terms of employment promised insurance cover and
the employer removes it.

Disability Discrimination

Disability discrimination involves a different approach from the other protected
characteristics.

The aim is fo create a level playing field for disabled people. This results in features
that actively involve positive discrimination.

Three preliminary points.

First, protection applies only to disabled people. For the other protected characteristics,
the law is balanced. Men and women can both bring claims for sex discrimination.
Gay people are protected against discrimination based on sexual orientation, and so
are straight people. But with two exceptions, only people who are actually disabled
can bring a disability discrimination claim. Someone who is not disabled cannot
claim they have been treated worse than a disabled person. The two exceptions
are people who are perceived to be disabled, and people who are connected to
someone who is disabled.

Second, it is important to have a clear definition of disability. If only disabled people
can bring a claim, we need to know who counts as disabled. This means a tribunal
may need to hold a preliminary hearing to decide whether the person bringing the
claim is disabled before the case can continue.

Third, some forms of discrimination apply only to disability. These are failing to
make reasonable adjustments and treating someone unfairly because of something
linked to their disability. The aim of these rules is to level the playing field so disabled
people can take part in work on more equal terms.

Those three points set out what we need to cover on disability discrimination. We
will start with the definition of disability — and spend some time on it — then move on
to reasonable adjustments and discrimination linked to disability.
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The definition of disability
Section 6(1) of the Equality Act 2010 defines a disability as:

® a ‘physical or mental impairment’, that

o adversely affects someone’s ability to carry out normal day-to-day activities,
where that adverse effect is

¢ substantial, and
® long term

This definition is elaborated in Schedule 1 of the Equality Act 2010, with statutory
guidance providing further assistance.

Deemed disability

Some medical conditions automatically count as disabilities, so there is no need to
prove they meet the definition. Under Schedule 1, paragraph 6 of the Equality Act
2010, anyone with multiple sclerosis, HIV or cancer is treated as disabled. People
registered as blind or partially sighted are also deemed to be disabled.

Disregarding treatment

If someone’s symptoms are controlled because of medication or treatment, or they
use aids, and so they don’t meet the normal definition of disability, the Equality
Act says you should disregard the effect of the medication/treatment - Schedule 1,
paragraph 5 of the Equality Act 2010.

In other words, would they be disabled if they stopped taking the medication or
were without an auxiliary aid?

The exception is for spectacles or contact lenses. If someone would be disabled
without glasses, but their vision is corrected with glasses, then they are not deemed

disabled under the Equality Act.

Physical or mental impairment

There is no formal definition of ‘physical or mental impairment’. Tribunals focus not
on the condition itself, but on the impact it has on the claimant.

Some conditions, such as addictions to ‘alcohol, nicotine or any other substance’
are specifically excluded by the Equality Act 2010 (Disability) Regulations 2010.
But depression or liver damage that result from addiction to alcohol would count as
impairments.

Also excluded from the definition of disability are hayfever, body piercings and
tattoos. So are a number of personality disorders, including voyeurism, exhibitionism
and tendencies to set fires, steal, or commit physical or sexual abuse.
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Affecting normal day-to-day activities

Tribunals take a broad view of what counts as ‘normal’ and ‘day to day’ activities. It
is not just about work. The official Guidance includes everyday tasks like shopping,
reading, writing, talking, watching TV, and getting dressed.

It also covers work or study tasks, like using a computer or following a timetable. In
Paterson v Commissioner of Police for the Metropolis [2007] IRLR 736, the tribunal
ruled that taking exams is a normal day-to-day activity. In Ekpe v Metropolitan Police
Commissioner [2001] ICR 1084, it was confirmed that ‘normal’ excludes only
unusual activities and does not require that most people do them.

Paragraph 5A of Schedule 1 to the Equality Act 2010 also makes clear that day-to-
day activities include taking part fully and equally in working life.

Substantial

The impairment must have a ‘substantial’ effect on day-to-day activities, but legally
this just means it must be more than minor or trivial. That's a low bar, and it's set out
in section 212(1) of the Equality Act 2010. One exception is severe disfigurement.
In those cases, the law assumes the effect is substantial, so the claimant only needs
to show it is long term, under Schedule 1, paragraph 3.

Long term

The effects of the impairment must be ‘long term’. So someone using a wheelchair
is not necessarily disabled if the cause is a shortterm injury like a broken leg. Under
Schedule 1, paragraph 2 of the Equality Act 2010, an impairment is long term if:

e it has lasted 12 months already,
e s likely to last at least 12 months in total, or
* s likely to last for the rest of the person’s life (if life expectancy is under a year).

It is the effect that must be long term, not the condition itself (Swift v Chief Constable
of Wiltshire Constabulary [2004] IRLR 540). The key date for deciding if someone
is disabled is the date the alleged discrimination took place. So if the condition was
expected to be short term at that point, it does not count—even if it later became

chronic (Elliott v Pertemps Recruitment Partnership Ltd (UKEAT/0648/02)).

Examples of impairment

It is impossible to compile an exhaustive list of conditions that have been recognised
as impairments. This is a list of conditions which HAVE been recognised, although
it is important to remember that in most cases a tribunal’s decision will rest on the
particular facts and on how the condition affects a particular claimant.

e Achondroplasia, or dwarfism

e Asthma
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e Autism in the shape of conditions such as Autism Spectrum Disorder (ASD) or
Asperger’s Syndrome

e ADHD has been accepted as a disability by respondents in some cases, although
on the facts in JC v Gordonstoun Schools Ltd [2016] SC 758, the Court of Session
declined to accept that its effect was sufficiently substantial and long term

e Back injuries

e Depression

o Diabetes

e Dyslexia

e Irritable bowel syndrome

e Myalgic encephalomyelitis (ME), albeit together with chronic fatigue syndrome
and schizophrenia

e Panic disorders, albeit often as a symptom of depression or other mental disabilities
e Posttraumatic stress disorder

Obesity by itself is unlikely to render a person disabled. But it may exacerbate other
conditions, so that the effect of the obesity amounts to an impairment, as established

in Walker v Sita Information Networking Computing Ltd (UKEAT/0097/12).

Stress, without more, is unlikely to count as a disability, as was the case in J v DLA
Piper UK LLP [2010] ICR 1052, although the impact the stress has one someone’s
ability to carry out day to day activities may make it a disability.

But | want o emphasise that you can never say, for example, “Dyslexia is a disability.”
It depends on whether the long-term effects of the dyslexia are substantial as far as
the normal day-to-day activities of the individual in question are concerned. All that
one can say with certainty is, “Dyslexia is capable of being a disability.” Much the
same goes for the other examples | have given.

Enquiries about disability and health

With some exceptions, section 60 of the Equality Act bars employers from asking job
applicants about their health or disability before making a job offer. This includes
questions about past sickness absence, referrals to occupational health, or health
questionnaires.

Employers can make job offers conditional on health checks and ask questions after
the offer is made. But if they then withdraw the offer, it may look like disability
discrimination and would need to be justified under the usual legal tests.

There are exceptions to this rule. An employer can make pre-offer health and
disability enquiries:

e to monitor the diversity of job applicants
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e to find out whether the candidate will be able to undergo an interview, or will
require reasonable adjustments for that process

e for positive action purposes under section 158 of the Equality Act 2010, as we
discussed in Module 10

e where it is a justifiable occupational requirement for the successful candidate to
have a particular disability

e where it is necessary to establish whether a candidate can carry out a function
intrinsic to the work involved

For that last one, the EHRC gives the example of a candidate for a job as a scaffolder.
The employer could ask questions relating to the candidate’s ability to climb ladders
and scaffolding (paragraphs 10.36 to 10.38).

The two types of special
disability discrimination claims

There are two types of claim that only apply to disability discrimination: failure to
make reasonable adjustments, and discrimination for a reason arising from disability.

Let's look at both types of claim now in detail.

Failure to make reasonable adjustments

Sections 20 to 22 of the Equality Act 2010 say that all employers must make
reasonable adjustments for disabled staff. The key word here is reasonable -
employers do not have to make every change that might be possible. Common
examples include providing ergonomic chairs or a parking place for those with
mobility issues, or noise-cancelling headphones for those with sensitivity to noise, or
installing a ramp for a wheelchair user.

This duty applies throughout the working relationship, including when hiring and
when someone leaves.

Under section 20(7) Equality Act, it is the employer who must make and pay for any
reasonable adjustments. The cost cannot be pushed onto the employee. Not meeting
this duty counts as discrimination.

When does the duty to make reasonable adjustments arise?

The duty is engaged in three situations, which are found in sections 20(3) to 20(5)
of the Equality Act 2010.

First, it arises where a provision, criterion or practice (PCP) puts a disabled person at
a substantial disadvantage compared to non-disabled people. The duty then requires
the employer to ‘take such steps as are reasonable’ to avoid it.
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Second, it arises where a physical feature creates the substantial disadvantage.
Again, the duty then requires the employer to take such steps as are reasonable to
avoid it.

Third, it arises where the lack of an “auxiliary aid or service’ creates the substantial
disadvantage. In that case, the duty of the employer is to take reasonable steps to
supply it. ‘Auxiliary services or aids’ provide the person with support or assistance.
The EHRC Employment Code offers examples, under paragraph 6.13, ranging from
adapted keyboards to sign language interpreters. Where information needs to be
provided, it must be provided in an accessible format — in Braille for a partially-
sighted person, for example, if that is what they require.

Under section 212(1) of the Equality Act 2010, a ‘substantial disadvantage’ is one
that is more than minor or trivial.

The ‘knowledge’ requirement

The duty to make reasonable adjustments only starts when the employer knows, or
should know, that the employee is disabled and that the disability is likely to cause
a serious disadvantage.

Schedule 8, paragraph 20 of the Equality Act 2010 makes clear that it is enough if
the employer could reasonably be expected to know. So if an employer is aware of
background facts that point to a disability, they cannot defend themselves by saying,
“| didn't actually know.”

There have been several cases about when an employer can be expected to know
an employee is disabled, but the decisions are not always consistent.

The key case is Gallop v Newport City Council [2014] IRLR 211. The claimant had
long-term stress, saw his GP and Occupational Health many times over four years,
and took time off. OH repeatedly said he was not disabled under the law. After
returning to work, he was suspended and then dismissed for bullying. He won his
unfair dismissal claim but lost the disability discrimination claim.

The employment tribunal said the employer could rely on OH'’s view that he was not
disabled. But the Court of Appeal disagreed. It said the real question is whether the
employer had enough facts to know he was disabled — not just what OH said. The
employer had to think for itself and not blindly follow OH'’s opinion, especially when
that opinion was not properly explained.

However, in Donelien v Liberata UK Ltd [2018] IRLR 535, the Court of Appeal said
that an employer can place strong reliance on an OH report if it is well reasoned
and based on a full picture.

What is a ‘reasonable’ adjustment?

Employers are not expected to do everything possible to support a disabled person
at work. Only what is ‘reasonable’.

There is always uncertainty about what counts as ‘reasonable’. Tribunals try
to weigh up what the employee needs against what the employer can afford or
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manage. Cheaper changes are more likely to be seen as reasonable, but the EHRC
Employment Code says that even more costly or wide-ranging adjustments might
be justified if, for example, the cost of hiring and training someone new would be
higher. Employers should also look into whether any financial or practical support is
available to help them make changes.

In Griffiths v DWP [2017] ICR 160, the court made clear that the duty sometimes
requires more than just treating everyone the same. Employers may need to take
active steps, such as allowing extra time off or keeping a disabled employee on the
same salary even if they move to a less demanding or more junior role as part of a
reasonable adjustment.

Employers also have to think about the impact of an adjustment on other people. If
a change would put others at risk, that would almost never be seen as reasonable -
even if it helps the disabled person.

It is good practice for employers to keep a record of any adjustments an employee
suggests, but they should also put forward their own ideas and assess whether they
are reasonable.

The EHRC Employment Code, at paragraph 6.33, gives examples of the kinds of
changes that might be considered, including:

* changing working hours

* moving the employee to a different location

® changing the role itself

* making changes to the building (like adding a ramp or widening doors)
* providing equipment (like furniture or computers)

A frequent question is whether an employer must extend occupational sick pay for a
disabled employee who has been off for a long time. The answer is no. In O’Hanlon
v HMRC [2007] ICR 1359, the court confirmed that there is no duty to pay a
disabled person on long-term sick leave more than a non-disabled person would be
paid. An employer is not required to extend contractual sick pay just because the
employee is disabled, because extending sickpay is likely to delay the employee
returning to the workplace, rather than assisting a return to the workplace. This is
one of the most common adjustments asked for, and the law allows employers to
refuse without breaching the duty.

Discrimination arising from disability

We have already looked at the first type of discrimination that applies only to
disability. The second is discrimination arising from disability.

This is set out in section 15 of the Equality Act 2010. It happens when:
* an employer treats an employee unfavourably,

® because of ‘something’,
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e that ‘something’ arises in consequence of the employee’s disability, and
e the employer cannot show that the treatment is justified

An example would be where an employee is disciplined for having too many absences,
and those absences are caused by a disability. This is not direct discrimination,
because the employer is not acting because the employee is disabled. Instead, the
unfavourable treatment is due to the absences — the “something” — which result from

the disability.

In that situation, the employee may have a claim under section 15. But the employer
still has a chance to defend its actions if it can show that the treatment was justified
— in other words, a fair and proportionate way of achieving a legitimate aim.

Unfavourable treatment

Unlike the way in which direct discrimination is defined, it is unnecessary to show
that the treatment was ‘less favourable’, merely that it was ‘unfavourable’. No
comparator is required.

The phrase “in consequence of something arising from the disability” is central to
section 15 claims. Tribunals will always look closely at what the “something” is. The
claim cannot proceed unless the employee clearly identifies it. If the “something”
doesn't actually arise from the disability, the claim will fail.

A clear example is given in paragraph 5.9 of the EHRC Employment Code. An
employee is disciplined for losing her temper at work. Normally, this behaviour
would be out of character, but on this occasion, it was due to severe pain from
cancer. The action taken by the employer is not because of the cancer itself, but
because of the ‘something’ that came from it — her loss of temper. That is enough to
bring a claim under section 15, provided the treatment is not justified.

In practice, the most common ‘something’ is absence. An employee may be dismissed
or warned because they have had too much time off, but the absence is caused by
a disability. That kind of case is regularly seen in tribunal and is a typical example
of how section 15 can apply.

The knowledge requirement

Section 15(2) of the Equality Act 2010 provides a defence for employers: if they did
not know, and could not reasonably have known, that the employee was disabled,
they will not be liable for discrimination arising from disability.

It is not essential for the decision-maker to have direct knowledge of the disability.
If someone else within the organization - such as HR, Occupational Health, or a
line manager - knows about it, the employer is usually expected to ensure that this
knowledge is passed on. In that case, it is not a valid defence for the decision-maker
to claim ignorance. The law expects reasonable internal communication.

Importantly, the employer only needs to be aware of the disability itself. There is
no requirement that they must know how the disability leads to the “something” in
question (like whether the absence or behaviour was caused by it). This point was
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made clear in City of York Council v Grosset [2018] ICR 1492, where the Court held

that liability can arise even if the employer was unaware of the specific consequence
of the disability at the time of the treatment.

Justification

The justification defence, which | dealt with when we considered age discrimination
earlier, is available in claims for discrimination because of something in consequence
of a disability. I'm not going to go into it in detail, except to say it's harder than you'd
think to establish justification for this type of claim.

How section 15 works in practice

The case City of York Council v Grosset [2018] ICR 1492 shows how section 15 of
the Equality Act 2010 works in practice.

Mr Grosset, a teacher with cystic fibrosis, was under a lot of stress due to an increased
workload. While stressed, he showed an 18-rated horror film (“Halloween”) to a
class of 15-year-olds, without permission from the school or parents. He admitted
this was wrong but said it was a lapse in judgment caused by the stress, which was
linked to his disability. He was dismissed for gross misconduct.

The tribunal found that, under section 15, it was enough that the ‘something’ (the
lapse of judgment in showing the film) arose in consequence of the disability. So,
the dismissal was disability discrimination. The tribunal rejected the employer’s
justification defence — although its aims (child protection and discipline) were valid,
dismissal wasn't a proportionate way to achieve them.

The Court of Appeal upheld the decision. The Court said the employer didn’t need
to know at the time that the misconduct was linked to the disability for liability under
section 15 to arise.
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MODULE 13:

OTHER PROTECTED
CHARACTERISTICS

Race Discrimination

For the purposes of discrimination law, ‘race’ is defined in section 9(1) of the Equality
Act 2010 to include colour, nationality and ethnic or national origins. We'll break
those down to see what they mean, even though nowadays its not usually contentious.

Colour

It's a bit awkaward that the Act refers to ‘colour’ - that's not how we would categorise
people nowadays. But this legislation dates back to the 1960s and 70s when that
was the sort of vocabulary that was used. We very rarely see this referred to in
tribunal cases not least because tribunals recognise that it's often unclear precisely
how to categorise somebody’s colour (Mandla v Dowell Lee [1983] ICR 385). But
if someone is discriminated against because of their colour, they’ll win a race claim.

Nationality or citizenship

Nationality or citizenship is the specific legal relationship between a person and
a state through birth or through naturalisation - paragraph 2.38 of the EHRC
Employment Code. It is different from national origin, which is a separate part of the
definition of ‘race’; for example someone might be of Swiss national origin, but of
French nationality.

Discrimination on the grounds of nationality does not include discrimination because
of immigration status, which is accepted as a something separate and distinct from
nationality itself. The Supreme Court held in Taiwo v Olaigbe [2016] ICR 756 that
if the trigger for poor treatment is that someone is on a particular type of visa that
makes them vulnerable to an unfair employer then the treatment is not because of
their nationality per se. The treatment might be unfair — very unfair in that particular
case — but it is not discrimination on grounds of race.
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Ethnic or national origins

Where someone is mistreated because of the country they — or their family or
ancestors — come from, things may be relatively straightforward. That's national
origin. And its been held to be wide enough to cover nations that aren’t necessarily
independent countries in their own right.

In BBC Scotland v Souster [2001] IRLR 150, the Court of Session held that when the
BBC replaced an English man with a Scottish woman as a rugby presenter, that was
discrimination because he was of English national origin and she was not.

If somebody is harassed because of their accent, that will count as being related to

their race because accent is an important part of someone’s national or ethnic identity
(Carozzi v University of Hertfordshire [2024] EAT 169). But we don't think that a regional

identity is going to be covered — Geordies are not protected against discrimination.

Race discrimination law also protects people based on their ethnic origins — this is
a more complex concept where there is no specific country involved. The law uses
the concept of an ‘ethnic group’ to capture this. Before we had religion and belief
discrimination we had a run of case law looking at whether members of particular
religions could count as an ethnic group in their own right.

The leading case is Mandla v Dowell Lee, where the House of Lords set out the test.
Two features are essential:

* A long shared history that the group sees as setting it apart.

* A cultural tradition of its own, including family and social customs, often linked
to religion.

The court also said that other helpful factors might include:
e Common geographical origin or ancestry

* A shared language or literature

e A distinct religion

® Being a minority group, or historically oppressed

The key point is that an ethnic group must be more than just a collection of people
with a common religion. It must be a recognisable, distinct community.

Which groups qualify as ethnic groups?

Other groups that the courts have found to attract the law’s protection include Jews,
Roma and Travellers (both Irish and Scottish).

For Rastafarians, in Crown Suppliers (PSA) Ltd v Dawkins [1993] ICR 517, the Court
of Appeal held that their shared history of less than a century was too short and that
there was not enough to distinguish Rastafarians from the rest of the Afro-Caribbean
community in the UK. But of course nowadays, Rastafarians can have more success
in claiming discrimination on the grounds of belief.
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What about caste?

Caste is a particularly sensitive issue and there has been much debate about whether
it should be included in the Equality Act as a protected characterisitic in its own right.
In the end a compromise was reached. Have a look at s9(5) Equality Act 2010. This
places a duty on the Government to legislate to include caste within the definition
of race - but does not give any time limit for doing so. And it's not yet been done.

But in some cases there can be an overlap between caste and ethnic origins. The
EAT held in Chandhok v Tirkey [2015] ICR 527 that discrimination on the grounds
of caste has the potential of falling within the wide definition of ‘race’ because it was
focused on ‘descent’ and members of a caste were treated as a separate group. But
each case depends on its particular facts.

Intent and motivation

As with other protected characteristics, a claimant does not need to prove the
employer intended to discriminate. Well-meaning motives are irrelevant and there is
no ‘reasonableness’ defence to a direct discrimination claim. In Amnesty International
v Ahmed [2009] IRLR 884, the employer declined to promote a Sudanese employee
to a role which involved going to Sudan, fearing risks to impartiality and her safety.

The EAT found this was still direct race discrimination.

It's also no defence that the discriminator shares the claimant’s characteristic — for

example, a woman can discriminate against another woman.

Occupational requirement defence

As with all protected characteristics, it is possible for an employer to apply a
requirement that someone should be (or should not be) of a particular race where
the nature or content of the work means that that is an occupational requirement. The
occupational requirement must be a proportionate means of achieving a legitimate

aim.

There aren’t many cases | can think of where this exception will apply in relation to
race. The ECHR has recently updated its guidance on occupational requirements,
and in the race discrimination context, it gives the example of a charity that is
recruiting a community health advocate for the Sikh community, and it is necessary
for the person to be Sikh to communicate effectively with community members. So |
suppose particular advocacy groups or outreach work might be able to claim that

there is an occupational requirement but it is unlikely to crop up more generally.
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Religion and Belief
Discrimination

Religion

Section 10 of the Equality Act 2010 states that religion means any religion, and
includes a lack of religion. So atheists and agnostics are protected in the same way
as Christians and Muslim.

The definition includes denominations or sects, such as Methodists within Christianity
or Sunnis within Islam. It's usually pretty straightforward if something is a religion or
not: we know one when we see one.

But it is not just membership of the group that it is protected - it is the particular
religious beliefs of the individual concerned.

That belief does not need to be a mandatory requirement of the religion. A Christian
employee may believe that she should wear a visible cross or crucifix even though it
is not required by the church to which she belongs, or by scripture. But if the belief
is sincerely held it will be protected. This is particularly important when it comes to
religious observances — such as forms of dress — which can be adopted to different
extents and in different ways by members of the same community.

Belief

But it is not just religious beliefs that are protected — philosophical beliefs are too.
Here the case law has been extremely active and occasionally hugely controversial.
There is no definition of a belief in the Equality Act, so we look to case law to find
out what it means.

The Grainger criteria

The courts rely on what's known as the Grainger criteria, from the case of Grainger
plc v Nicholson. According to that case the belief must:

1. be genuinely held

2. be a belief, and not an opinion or viewpoint based on the present state of
information available (in other words, it needs a quality of timelessness)

3. be a belief as to a weighty and substantial aspect of human life and behaviour
4. attain a certain level of cogency, seriousness, cohesion and importance

5. be worthy of respect in a democratic society, not incompatible with human dignity
and not conflict with the fundamental rights of others
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In Grainger, the belief was that climate change is caused by humans — and it was
held to be protected.

The fifth test — about being “worthy of respect” — has been particularly controversial.
How offensive does someone’s belief need to be for it not to be protected? The
answer seems to be ‘really very offensive’. In Forstater, the EAT said that only beliefs
as extreme as Nazism or totalitarianism should be excluded. That means many
controversial or offensive beliefs still get protection.

In Forstater (Forstater v Centre for CGD Europe (UKEAT/0105/20)), the claimant
was a gender critical feminist. She believed that sex is immutable and grounded
in biology, regardless of gender identity. After expressing these views online, her
contract was not renewed, and she claimed discrimination based on her belief.

The EAT held that her gender critical beliefs fall within the Grainger criteria and
were protected under the Equality Act. While the belief was controversial, the Court
emphasised that only extreme views — such as Nazism - fall outside the scope of
the Act. The decision was very much based on the principles relating to freedom
of religion and belief set out in Article 9 of the European Convention on Human
Rights. In fact it is no exaggeration to say that in considering religions and belief
discrimination the courts are looking to those principles rather than the strict wording
of the Equality Act itself. We'll come back to this.

As the EAT stressed in Forstater, the fact that holding a potentially offensive belief is
protected does not give the employee an unconditional right to behave offensively.
We must distinguish, for example, between holding a belief (which is protected) and
expressing it in a way that causes unlawful discrimination or harassment.

Manifestation of religion or belief

Article 9 of the European Convention on Human Rights protects both the right to hold
a belief and the right to manifest it — so what does manifesting mean?

A key decision is the Eweida case from 2013. Ms Eweida, a British Airways
employee, insisted on wearing a visible cross — above her BA uniform. The European
Court of Human Rights found that wearing the cross was a manifestestation of her
belief even though he religion did not require her to do so. She was therefore
protected because there was no necessity fo restrict the manifestation of her belief,
because BA was concerned only with the relatively trivial matter of maintaining a
corporate dress code. In contrast, in the case of Chaplin (heard alongside Eweida)
a nurse lost her claim based on a similar belief because the restriction arose from
valid health and safety concerns.

EHRC guidance

Guidance published by the Equalities and Human Rights Commission following
the cases brought by Ms Eweida and others suggests employers dealing with
manifestations should take the following into account:

e the cost, disruption and wider impact on business or work if the request is
accommodated
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e the health and safety implications of the proposed change
e the disadvantage to the affected employee if the request is refused

e the impact of any change on other employees, including on those who have a
different religion or belief — or none

* the impact of any change on customers or service users

* whether policies to ensure uniformity and consistency are justifiable

Direct religion or belief discrimination
- the ‘manifestation’ gloss

This emphasis on the manifestation of a belief has a major impact on how we
look at direct discrimination based on religion or belief. Until recently, direct
discrimination was understood as treating someone unfavourably because of a
protected characteristic itself rather than something associated with it. Importantly,
this type of discrimination could not, except in age discrimination cases, be justified.

But religion or belief discrimination presents unique challenges. Unlike other
protected characteristics (for example, race and sex) that simply exist, religion or
belief requires manifestation to be meaningful. If you hold a belief, it often doesn't
mean anything unless you are able to tell people about it through words or actions.
This is why the courts have treated the manifestation of a belief as essentially being
indistinguishable from the belief itself. But it causes a bit of a strain when we try to
fit that concept in with direct discrimination under the Equality Act. The position is
basically this:

Legal position on direct religion or belief discrimination

1. If an employer treats an employee unfavourably due to their religion or belief, it
constitutes direct discrimination, with no defence. Dismissing someone for being
Christian, for example, is unlawful.

2. Article 9 of the European Convention on Human Rights, as | have already
mentioned, protects the freedom of religion and belief. Our laws must be
interpreted in line with this right. It includes the right to act on beliefs - referred to
as ‘manifestation of belief.’

3. Whether something is a manifestation of a belief depends on whether there is
a close connection between the belief and the actions — remember the British
Airways ‘cross’ necklace case.

4. If an employer treats an employee less favourably because of a manifestation
of their belief then this can be direct discrimination. However, if unfavourable
treatment is not because of the manifestation of belief itself but because of the
objectionable way the employee manifested it then the action will be lawful if,
but only if, the employer shows that the treatment was a proportionate response
to the objectionable feature.

© 2025 EMPLOYMENT LAW SERVICES LTD 175
PLEASE SEE DISCLAIMER AT WWW.VIRTUALEMPLOYMENTLAWACADEMY.COM/TERMS



TRANSCRIPT | VIRTUAL EMPLOYMENT LAW ACADEMY | 2025

The long and short of it is that we now have a ‘gloss’ on direct discrimination —
specifically for religion or belief. Employers cannot treat employees unfavourably
because of their religion or belief or because of a manifestation of their religion or
belief unless the manifestation was objectionable and the treatment justified as a
response.

The key case here is Higgs v Farmor’s School [2025] EWCA 109. Ms Higgs, a
Christian secondary school counsellor, was dismissed for gross misconduct after she
posted on Facebook criticising relationship education in primary schools, particularly
around transgender topics.

She argued her dismissal was discriminatory because it was based on her religious
beliefs — including her belief that people can’t change their biological sex and that
marriage is only between a man and a woman.

The Court of Appeal agreed that her posts were a manifestation of her protected
beliefs under the Equality Act. It found that the school’s decision to dismiss her was
discriminatory. Although the school argued it dismissed her because of the tone of
her posts and worries about its reputation, the Court said this was not a justified or
proportionate response.

The Court of Appeal reinforced the following principles:

e Individuals are entitled to manifest their beliefs, even if controversial or offensive
to others.

o Employers can restrict manifestations if necessary to protect others’ rights and
freedoms.

o Justification for such limitations depends on the case, requiring assessment of:
o Whether the employer had a good enough reason.
o Whether the employer took the least intrusive route to achieve its objective.
o Whether the objective outweighed the limitation of the employee's rights.
To aid employers, the following are key factors to consider:

o Content and tone of the manifestation.

Extent of the manifestation.

Audience awareness —did the employee expect a wide or limited reach?

Impact on others’ rights and the employer’s business.

Representation—was it clear the views were personal, or could they be seen as
the employers?

Power imbalance —was there a risk of coercion, especially in positions of influence?

Business nature—was there a risk to vulnerable groups?

Intrusiveness of employer’s response —was the restriction proportionate?
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Another case that could shift the legal position is Omooba v Michael Garrett
Associates [2024] EAT 30. A Christian actress was cast in ‘The Color Purple’, a play
involving a lesbian relationship. After old Facebook posts of hers surfaced — where
she said homosexuality was a sin — there was a backlash online. The theatre faced
criticism, and there were concerns about how it would affect the cast, audience,
reputation, and ticket sales. She was dismissed.

The EAT held she wasn't dismissed for expressing her religious belief, but because of
the negative reaction the post caused and the risk to the production.

The key takeaway is this: if an employer can show that it acted due to external
fallout rather than the belief itself, then even if that fallout was linked to a protected
characteristic like religion, the dismissal might not count as discrimination.

Applying this reasoning to Higgs, if her facebook posts had ‘gone viral’ or caused
more of an uproar amongst parents and students, perhaps the school would have
been able to demonstrate that her dismissal was in response to the reaction rather than
the belief itself and was therefore fair and not discriminatory? | have to admit that |
struggle with the Omooba case - justifying your discrimination because of the reaction
of others seems problematic to me. | don't think we've heard the last of this issue.

Conflicts between protected characteristics

Sometimes rights clash — most often, religion vs sexual orientation. It seems clear
that an employer won't be obliged to accommodate a belief if that results in
discrimination against others.

A classic example: Ladele and McFarlane (both cases heard alongside Eweida
in the ECHR) were dismissed for refusing to serve same-sex couples due to their
religious beliefs. The court said: yes, they had the right to their beliefs — but the
employer also had the right to insist on equal treatment for service users. Dismissal
was upheld because the employer’s policy — non-discrimination — was a legitimate
aim, and the action was proportionate.

The courts have taken the same approach in other settings.

In Hall v Bull [2013] UKSC 73, Christian hotel owners refused a double bed to a
gay couple in a civil partnership. The court said that was discrimination — because
civil partners had legal equality with married couples, and the owners couldn't justify
treating them differently. Their right not to be discriminated against on grounds of
sexual orientation overrode the hotel owners’ right to believe that homosexual sex
was a sin.

But in Lee v Ashers Baking Co Ltd [2018] UKSC 49 — the ‘gay cake’ case — the
Supreme Court drew the line differently. A bakery refused to make a cake saying
‘Support Gay Marriage’. The claimant was gay, but the refusal wasn’t because
of the sexual orientation of any individual — it was because of the message. The
bakery would have refused the same message from anyone. So: no discrimination.

There is no getting away from the fact that this is a tricky issue and knowing when it
is justified to interfere with the expression of a belief is one of the key controversies
in current employment law.
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So what should you do if you're faced with a clash of rights in the workplace?

There's no perfect answer, but | can give you three suggestions. Together, these
probably make a ‘least bad” answer to a problem which simply doesn’t have a good
answer.

1. Have a clear policy in place for communications, especially social media. If you
can point to a sensible policy that's been breached by the employee’s actions
then any disciplinary action is easier to justify.

2. Don't prioritise one belief above another: where the beliefs of an employee clash
with those of a colleague, never ever base your decision on whose belief you
agree with. If you believe in gender identity theory, don’t sack the gender critical
feminist and keep the trans ally as your ‘go to’ response. Even the courts don’t do
this. If you have policies which set out your expectations about behaviour in the
workplace, then you will have a clear document you can point people to in the
event of conflict.

3. If you decide you need to discipline or dismiss an employee in this situation,
before you do so, go through the factors in Higgs. Expressly think about each one
while taking your decision whether to discipline. Keep a contemporaneous note
— better still, send yourself or a colleague an email with your thoughts on those
factors, so you have a clear time-stamp. If you can show a tribunal you've thought
about those factors, you're much more likely to find the tribunal agrees you've
acted proportionately. Could training, mediation, warnings or other sanctions
work instead? If not, make sure in your note you set out that you've considered
lesser sanctions and you don't think they are workable because...

| can’t promise a tribunal will agree with you, but it's a lot more likely to uphold
the decision of an employer which has been through this thought process than one
which hasn't.

Occupational requirements

An employer with an ethos based on religion or belief might require an employee
to be of a particular religion or belief if it is an occupational requirement and the
application of the requirement is a proportionate means of achieving a legitimate

aim (Schedule 9, paragraph 3 of the Equality Act 2010).

So a Roman Catholic school may be able to insist on its teachers being Catholic,
because of the need for detailed knowledge of Catholic doctrine (even that isn't
clear), but it would not be able to apply such a requirement to its maintenance staff.
It is the nature of the work that leads to the occupational requirement, not the nature
of the employer.
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Sexual Orientation
Discrimination

Section 12 of the Equality Act 2010 prohibits discrimination on the grounds that an
individual has a sexual orientation towards ‘persons of the same sex, persons of the
opposite sex, or persons of either sex’. Any of these three groups can be the subject
of discrimination under the Equality Act, so it is as unlawful to discriminate against
a straight person for being heterosexual as to discriminate against a gay person for
being homosexual.

It is unlawful for an employer to restrict benefits offered to staff solely to heterosexual
partners. But it IS lawful under section 18(2) of the Equality Act 2010 for them to
offer benefits solely to married employees or those in a civil partnership, if these
again are offered equally to those of any sexual orientation.

A Claimant does not actually need to be gay (or straight) to bring a claim. The
classic example of this is English v Thomas Sanderson [2009] ICR 543 — the case
we looked at in Module 10 — where employees levelled homophobic taunts at
Mr English, because he had gone to a public school and lived in Brighton, even
though they did not actually think he was gay. This is an important general principle.
Direct discrimination is about what is going on in the mind of the discriminator. It is
generally not about the identity of the claimant.

Occupational requirements

There is a specifc exception available to organised religion, allowing them to
discriminate on grounds of sexual orientation (Schedule 9, paragraph 2 of the
Equality Act 2010). So we can leave arguments about gay clergy to the religions
involved rather than the Tribunal system.

More generally, the normal occupational requirement defence also applies in the
case of sexual orientation — although it's difficult to think of an example other than
in a religious setting where being gay, or straight, is an occupational requirement.

Gender Reassignment
Discrimination

Let's start with a look at how ‘gender reassignment’ is defined — it's in s7 Equality Act
2010. Let's turn fo it now...

“A person has the protected characteristic of gender reassignment if the person
is proposing to undergo, is undergoing or has undergone a process (or part of a
process) for the purpose of reassigning the person’s sex by changing physiological
or other attributes of sex.”
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What is meant by a ‘process’ in this context? It could be a personal, internal
process; it does not need to be a medical or legal process. Paragraph 2.24 of the
EHRC Employment Code says that it “may include undergoing the medical gender
reassignment treatments, but it does not require someone to undergo medical
treatment in order to be protected”. Someone who starts such a process (whether
medical or not) but stops before it is completed is also protected.

Under section 16 of the Equality Act 2010, it is discriminatory to deny someone a
period of absence to undergo gender reassignment treatment if they would have
been permitted absence if ill or injured.

Gender Recognition Certificates

The Gender Recognition Act 2004 allows someone to acquire a Gender Recognition
Certificate (GRC), which changes their legal sex. But employees do not need a GRC
to benefit from the Equality Act. In fact as we saw in the recent For Women Scotland
Case — I'm sure you heard about it — a Gender Recognition Certificate doesn’t make
any real difference to the protection that frans people have,

To get a GRC, a person must be diagnosed with gender dysphoria, have lived under
their acquired gender for two or more years, and intend to live for the rest of their
life under their acquired gender.

Once a person has undergone gender reassignment and obtained a GRC, they are
entitled to be treated in all respects as a person of the acquired gender, as made
clear in Chief Constable of Yorkshire v A [2004] IRLR 573. But remember under the
Equality Act the Supreme Court has now said that their sex remains their biological
sex whether they have a certificate or not. This is obviously a sensitive issue but in
terms of how discrimination works — at least in relation to employment — it isn’t one
that is going fo crop up too often.

Cross-dressing

The Equality Act 2010's gender reassignment provisions do not cover cross-dressers,
i.e. people who dress in clothing associated with the opposite sex because of their
personal preference rather than because of gender reassignment (see paragraph
2.26 of the EHRC Employment Code). But cross-dressers will be protected from
discrimination if they are mistreated because they are mistakenly thought to be
undergoing or proposing to undergo gender reassignment. That would be a case of
perception discrimination, which we looked at Module 8.

Occupational requirements

Under Schedule 9, paragraph 2, in certain limited circumstances organised religions
can refuse to employer a transgender person.

According to paragraphs 13.12 to 13.15 of the EHRC Employment Code, the
‘purposes of an organised religion” affects only a small number of roles — ministers
of religion and those that promote or represent the religion. It is unlikely to cover jobs
such as cleaners in a religious building, or teachers in religious schools.
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According to Schedule 9, paragraph 4 of the Equality Act 2010, the armed forces
can require a person not to be trans if they think that is a proportionate means of
ensuring combat effectiveness.

Marriage and Civil
Partnership Discrimination

Lets move on to the much easier topic of marriage and civil partnership.

The Equality Act 2010 protects people from being discriminated against because
they are married or in a civil partnership. This includes both same-sex and opposite-
sex marriages and partnerships, whether religious or secular.

Oddly, the law doesn't stop discrimination against single people. But it does stop
discrimination in favour of them — because that would be discriminating against
married people.

For example, if a company gave mortgage subsidies to married male employees,
it would also have to offer them to married female employees (otherwise, that's sex
discrimination). But it can exclude single employees of either sex from the benefit.

Only people currently married or in a civil partnership are protected. The law
doesn’t cover people who are divorced, cohabiting, or just planning to marry.
Also, marriage and civil partnership is not a protected characteristic for harassment
claims — but if the treatment is bad enough, it could still count as direct discrimination.

The discrimination must be ‘marriage specific’

Claims in this area are very rare and hard to win. The negative treatment must be
because someone is married or in a civil partnership — not because of who they are
married fo.

A good example is Ellis v Bacon [2023] IRLR 262. Kirsty Bacon was married to the
company'’s majority shareholder. After she said she wanted a separation, she was
dismissed following false allegations. The tribunal said she’d been discriminated
against due to her marital status. But the EAT disagreed. It said the right question
was: Was she treated unfairly because she was married — not because she was
married fo that specific person2 She lost her marital status discrimination case.

The key question is whether an unmarried person in the same situation would have
been treated differently.

Occupational requirement

Yet again, there is an exception for organised religion. An employer which is an
organised religion may apply a requirement not to be married or not to have a civil
partner. Think Roman Catholic priest.
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Fixed-term employees

Let's finish by looking at two areas where discrimination is unlawful, but which
come from somewhere other than the Equality Act 2010. We're going to look at
discrimination against fixedterm employees, and against parttime workers. Note
the wider category — ‘workers’ rather than ‘employees’ — for parttime persons as
opposed fo fixed-term persons.

Let's start with The Fixed-Term Employees (Prevention of Less Favourable Treatment)
Regulations (FTER) 2002.

Who is covered?

For the purposes of these regulations, ‘employee’ has the same meaning as it does
in an unfair dismissal claim rather than the wider definition in the Equality Act 2010
(wWhich covers most workers as well as employees).

According to regulation 1 of the FTER 2002, ‘fixed-term contract’ refers both to a
contract for a specific period of time and one that terminates on the completion of a
specific task or the occurrence of a specific event.

The basic right

The regulations give fixed-term employees the right not to be treated less favourably
than comparable permanent employees, unless objectively justified. ‘Less favourable
treatment’ includes being dismissed or subjected to a detriment.

Dismissal in this situation refers to dismissal before the date stipulated as the end of
the fixed term. But a failure to renew the contract once the term has ended does not
breach these regulations - DWP v Webley [2005] ICR 577. Failure to renew will, as
we saw in module 4, amount to a dismissal for the purposes of unfair dismissal - and
so someone can claim unfair dismissal if their fixed term contract is not renewed and
they have two years’ continuity. But it is not discrimination.

The defence of objective justification

There are two ways in which an employer can claim different treatment of a fixed-
term employee is objectively justified and thus defend a claim.

The total package defence

If the terms of the fixed-term employee’s contract, taken as a whole, are at least
as favourable as those of a comparable permanent employee, any individual less
favourable term is considered objectively justified - regulation 4(1) of the FTER 2002.
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Objective justification generally

Also, the ‘standard’ definition of objectively justified treatment used in discrimination
cases can also apply - Del Cerro Alonso v Osakidetza (Servicio Vasco de Salud)
[2008] ICR 145, EC). If an employer can show that the different treatment is because
of a genuine need, is appropriate for achieving it and is necessary for doing so, then
it's not discrimination. But reliance on this limb of the defence needs very specific
justification. It's not that the work in question is temporary in nature.

Other rights

As well as the basic right forbidding less favourable treatment, fixed-term employees
have the following rights:

e to have their contract converted to a permanent one after four years (regulation

8 of the FTER 2002); and,

e to require a written statement from their employer setting out the reasons for their

treatment if they consider they are being treated unfairly (regulation 5 of the FTER
2002).

Part-time Worker Discrimination

This is an important category of protection because there are estimated to be 8.5
million parttime workers in the UK. That's about 25% of the workforce.

Parttime workers are protected from less favourable treatment by the Part-Time
Workers (Prevention of Less Favourable Treatment] Regulations (PTWR) 2000.

Who is covered?

The regulations cover ‘workers’ as well as employees. Workers can claim under
regulation 5 of the PTWR if:

e they are parttime

e they are treated less favourably than a comparable full-timer (I'll come onto
what ‘comparable’ means in a second)

e the less favourable treatment is on the grounds that they are parttime; and,

e the employer cannot objectively justify the treatment

The comparator

Unlike claims for direct discrimination under the Equality Act, the full-time comparator
must be a real person. A hypothetical one is not enough - Carl v University of

Sheffield [2009] ICR 1286.
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Also, under regulation 2(4) of the PTWR, they must:
* be employed by the same employer under the same type of contract

® be engaged in the same or broadly similar work, having regard where relevant
to qualifications, skills and experience

¢ be based at the same establishment — unless there is no full-time worker at that
establishment, and there is one at another establishment who otherwise satisfies
these requirements

Further, there are certain types of contract that will not be regarded as the ‘same’ as
one another so as to enable them to satisfy the search for a comparator:

* employees employed under a contract that is not a contract of apprenticeship
* employees employed under a contract of apprenticeship
* workers who are not employees

* any other description of worker that it is ‘reasonable for the employer to treat
differently from other workers on the ground that workers of that description
have a different type of contract’

The basic right

Underthe PTWR 2000, parttime workers have the right notto be treated less favourably
than comparable fulltime workers as regards the terms of their employment. They
are also protected against being subjected to any detriment, on the grounds of their
parttime status. They are thus entitled, for example, to:

* the same hourly rate of pay
* the same access to company pension schemes

e the same entitlements to annual leave and maternity/parental leave on a pro-
rata basis

e the same entitlement to contractual sick pay

* no less favourable treatment in access to training

In Augustine v Data Cars [2024] EAT 117 the Employment Appeal Tribunal held that,
although its own view was that the correct test should be whether parttime status
was an effective cause of the treatment (rather than the sole cause), it was bound
by the judgment of the Scottish Court of Session in McMenemy v Capita Business
Services [2007] IRLR 400. This case held that less favourable treatment would only
be ‘on the ground’ of being a parttime worker if the treatment was solely for that
reason. This test, which remains good law for now, significantly restricts claims for
less favourable treatment for being a parttimer.
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The defence of objective justification

Employers can claim the defence of objective justification under regulation 5 of the
PTWR (but unlike the Fixed Term Employee Regulations 2002, there is no equivalent
of the ‘total package’ defence).

As always, the less favourable treatment must be in the service of a legitimate aim,
and be a proportionate means of achieving it - O’Brien v Ministry of Justice [2013]
ICR 499.

Other rights

Parttime workers have a right not to be dismissed or subjected to a detriment because
they have either tried to enforce their rights under the PTWR 2000, alleged that their
employer has breached a right or refused to forgo a right. According to regulation
7 of the PTWR 2000, any dismissal for these reasons will be automatically unfair
unless the employee’s allegation was false and made in bad faith.

Finally, if parttime workers consider that an employer has infringed their rights under
the PTWR 2000, they are entitled to receive a written statement of reasons for the
less favourable treatment under regulation 5 of the PTWR 2000.

We very rarely see cases brought under these Regulations. This is because it is still
the case that women are more likely to be parttime than men. So any unfavourable
treatment will be likely to be indirect sex discrimination — an altogether stronger
claim than one brought under the Regulations.
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MODULE 14:

MATERNITY AND FAMILY
FRIENDLY RIGHTS

Health & Safety (in the context of maternity)

There are various duties on an employer to protect the health and safety of employees
who are pregnant or who are new mothers.

Compulsory maternity leave

There’s a period called ‘compulsory maternity leave’, during which an employee
must not be allowed to work. It's very short: just the two weeks after a child is born
(or four weeks for factory workers) (regulation 8 of the Maternity and Parental Leave
efc. Regulations (MPLR) 1999). ltis a criminal offence for an employer to permit an
employee to work during the ‘compulsory maternity leave period’ (section 72 ERA
1996), with a fine of up to £500.

Risk assessments and suspension from work

Now let's talk about risk assessments for pregnant employees or new mothers.

Once an employee has told her employer in writing that (a) she’s pregnant, (b) has
given birth in the last six months, or (c) is breastfeeding, the employer must assess
any workplace risks that could affect her. That's under regulations 16 and 18 of
the Management of Health and Safety at Work Regulations 1999.

Risks can range from the obvious — like chemicals — to more everyday ones like
heavy lifting, night shifts, long periods standing, or missed rest breaks. Employers
should assess the risks, whatever the setting.

If risks are identified, the employer has a legal duty to act. That could mean
adjusting hours, changing duties, or offering an alternative role. If the risks can't
be removed or managed, the employee must be suspended on maternity grounds
under the Suspension from Work (on Maternity Grounds] Order 1994. Under
section 68 of the ERA 1996 that's suspension on full pay, unless she unreasonably
refuses suitable alternative work.
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Time off for ante-natal care

A pregnant employee who is advised by a medical practitioner to attend antenatal
care has the right to do so, fully paid, during normal working hours — s55+56
Employment Rights Act 1996.

The employer is entitled to ask for a certificate confirming pregnancy before allowing
the employee to take time off, unless it's a first appointment.

If an employer ‘unreasonably refuses’ to allow a woman to attend an antenatal
appointment, the tribunal can order the employer to pay her twice the amount of her
pay for the time concerned.

Accompanying a pregnant woman
to ante-natal appointments

The father of the baby, and (if different) the partner or spouse of the pregnant
woman, is also allowed time off to attend ante-natal appointments. But unlike the

pregnant woman, the time off is unpaid, and it is limited to just two appointments -
s57ZE of the ERA 1996

Agency workers

Agency workers also have the right to take paid time off for antenatal appointments
- ss57ZA-ZD ERA 1996. But they must have worked in the same role with the same
hirer for 12 continuous calendar weeks.

Maternity leave

We will now move on to maternity leave. | want to emphasise that maternity LEAVE,
which we're covering now, has different rules and entitlements from maternity PAY,
which we'll cover in a moment.

Sections 71 to 80 of the ERA 1996, and the Maternity and Parental Leave Regulations
1999 form a set of rules under which new mothers are entitled to take maternity
leave.

Employees are entitled to maternity leave and maternity pay. Workers and the
selFemployed are entitled to neither (although they might get statutory maternity
allowance, which is similar).

How long is maternity leave?

There are two types of maternity leave: ordinary maternity leave (OML) and
additional maternity leave (AML). Each is 26 weeks long, making 52 weeks in
total. They run back-to-back. Additional maternity leave starts as soon as ordinary
maternity leave finishes.
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To qualify, the employee has to tell her employer she’s pregnant, confirm

the expected week of childbirth (what the law calls the ‘Expected Week of
Confinement’ or EWC) and say when she wants her leave to begin. She must

do this by 15 weeks before the EWC, so basically by the time she’s 5 and a bit
months’ pregnant. That's to give the employer 15 weeks to plan maternity cover.
If she doesn’t give 15 weeks' notice, she’s not entitled to statutory maternity leave.

OML will start earlier than planned if she’s off sick for pregnancy-related reasons in
the four weeks before the EWC, or if the baby is born early.

After the 26 weeks of OML, AML starts automatically and runs for another 26
weeks. The reason for the legal distinction is that slightly weaker rights apply
during AML - but in most cases, employees take both without interruption, so the
division tends to confuse more than it helps.

Rights associated with maternity leave

There are certain rights that women who take maternity leave acquire.

The right to return

The employee has the right to “return to the job in which she was employed before
her absence” after finishing ordinary maternity leave. That means she is to return
without any reduction in seniority, rights, or terms and conditions.

The right to return is slightly watered down once she starts AML. In that case, the
employee has the right to:

“... return from leave to the job in which she was employed before her absence or,
if it is not reasonably practicable for the employer to permit her to return to that job,
to another job which is both suitable for her and appropriate for her to do in the
circumstances.”

The right to be told about vacancies

A woman on maternity leave should also be told of any internal job vacancies. In
Visa International Service Association v Paul [2004] IRLR 42, it was held that a
woman on maternity leave had been constructively dismissed because she had not
been informed of a job vacancy.

The right not to be subjected to detriment or dismissal

Employees who have taken maternity leave have the right not to be subjected to
detriment, or dismissed because of doing so, under regulations 19(1) and 20 of the
MPLR 1999. There is obvious overlap between this right and the rules in the Equality
Act 2010 against discrimination on the grounds of pregnancy and maternity, which
we looked at in Module 11.
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The right to favourable treatment
in a redundancy process

According to regulation 10 of the MPLR 1999, from the point that a woman tells her
employer she is pregnant, throughout maternity leave, and up until 18 months after
childbirth, if the employee’s job is made redundant, she has a right to be offered ‘a
suitable alternative vacancy’ with her original employer, or an associated employer,
if such a vacancy exists. We looked at that in detail in module 7, when discussing
redundancy.

Employment Rights Bill proposals
to extend these protections

The Employment Rights Bill proposes to extend protection against dismissal for
employees who are pregnant, on maternity or other forms of family-related leave, or
who have recently returned from such leave.

It gives the Secretary of State the power to make regulations covering dismissal -
other than for redundancy - in the following circumstances:

® during or after pregnancy, for up to 18 months after return to work;

® during or after maternity leave, adoption leave, shared parental leave, paternity
leave for bereaved partners (not yet in force), or neonatal care leave

Importantly, the Bill itself does not create these protections. It only enables the
Secretary of State to introduce them through future regulations. That means nothing
changes immediately. We may see no change at all, or we may see strict new limits
on when dismissal is allowed in these situations, for example completely banning
dismissing pregnant employees (perhaps with limited exceptions). Time will tell.

Statutory maternity pay

A moment ago, | said that the right to maternity leave must be looked at separately
from the right to payment during maternity leave. We'll now look at the question of
maternity pay which, as we shall see, is based upon different criteria from maternity
leave.

Qualification

Let's move from maternity leave to maternity pay.

Statutory Maternity Pay, or SMP, is available if six basic conditions are met — they're
found in the Statutory Maternity Pay (General) Regulations 1986.

First, the woman must be off work because she’s on statutory maternity leave. So if

she doesn’t qualify for SML, she won't get SMP.

Second, the woman must have been employed for at least 26 weeks, ending with

© 2025 EMPLOYMENT LAW SERVICES LTD 189
PLEASE SEE DISCLAIMER AT WWW.VIRTUALEMPLOYMENTLAWACADEMY.COM/TERMS



TRANSCRIPT | VIRTUAL EMPLOYMENT LAW ACADEMY | 2025

the 15th week before the expected week of childbirth. In English, that means she
needs to have been with the employer when she conceived.

Third, her average weekly earnings during a specific eight week period in her
pregnancy must at least the Lower Earnings Limit: that's £125pw since April 2025.

Fourth, she must be at least 11 weeks from her due date — SMP can't start earlier
than that.

Fifth, she must give the right notice.

And sixth, she must give evidence of her pregnancy — typically a MAT B1 certificate.
If those conditions are met, she qualifies for 39 weeks of SMP.

The first six weeks are paid at 90% of average gross earnings.

The remaining 33 weeks are paid at the lower of £187.18 or 90% of average
earnings. That £187.18 figure is reviewed every April — that's the rate for 2025/26.

Keeping in Touch Days

During maternity leave, employees can work up to ten Keeping in Touch days —
often called KIT days — without losing her statutory maternity pay.

There's no obligation to offer or accept KIT days. But if both sides agree, the
employee can come in for training, meetings, or a handover. There’s no set rate
of pay for KIT days — it's up to the employer and employee to agree on what, if
anything, is paid.

Other types of leave

Shared parental leave

The Shared Parental Leave Regulations 2014 allow a mother to convert part of her
maternity leave into SPL and share it with her partner.

The rules are complex, but here’s the core idea:

The mother can share any untaken maternity leave with someone who is either the
child’s father, her spouse or civil partner, or a partner living with her and the child
in an ‘enduring family relationship’. So, for example, if the mother ends maternity
leave after 12 weeks, 40 weeks remain. These can be shared between her and her
partner if both are eligible.

Parents can split the leave however they choose - together or separately - and it can
be taken in up to three blocks. SPL must be taken in full weeks and must end before

the child’s first birthday.

SPL is paid like maternity pay: 0% of wages for the first six weeks, then the lower
of £187.18 or 90% of wages
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The Court of Appeal (Ali v Capita Customer Management ltd; Hextall v Chief
Constable of Leicestershire Police [2019] EWCA Civ 900) ruled it's not discriminatory
to pay men on SPL less than women on maternity leave. Whether to match maternity
pay is a business decision.

The concept is simple. The eligibility criteria are not.

Who is entitled to shared parental leave?
To qualify for SPL, two tests must be met:

First, the ‘continuity of employment test’ (reg 35): the mother must have worked for
the same employer for at least 26 weeks by the end of the 15th week before the due
date. That basically means she must have been working for the employer on the date
she becomes pregnant.

Second, the ‘employment and earnings test’ (reg 36): the partner must have worked
(employed or self-employed) for 26 of the 66 weeks before the due date, earning at least
£780 total over any 13 of those weeks. The 13 weeks don't need to be consecutive.

The mother must be an employee. The partner can be self-employed.
There are also notice and evidence rules, but we're not covering those here.

| have put together a couple of flowcharts which attempt to simplify the rules on SPL.
I'll put those in Slack for you.

The good news is that Shared Parental Leave might be changing. The Women
and Equalities Committee has just finished an enquiry into SPL, the forerunner of
a promised Government review of SPL later in 2025. The bad news is that these
changes are a long way off - they aren't included in the Employment Rights Bill and,
given the amount of work the government has given itself as part of its plan to ‘Make
Work Pay’, reforming SPL is likely to be low down on its list of priorities.

Redundancy during Shared Parental Leave

Where a redundancy situation arises during a period in which an employee is taking
SPL, or within 18 months from birth (if the parent has taken at least 6 consecutive
weeks of SPL), the employee is entitled to be offered any suitable alternative vacancy
under regulation 39. This mirrors the right for women on maternity leave.

Right to return after SPL

Under Regulation 40, employees who take up to 26 weeks of Shared Parental Leave
(on its own) have the right to return to the same job.

If they take more than 26 weeks (or combine it with other leave), they must be given
the same job—or, if that's not reasonably practicable, a suitable and appropriate
alternative.

Again, that mirrors the rules for maternity leave.

© 2025 EMPLOYMENT LAW SERVICES LTD 191
PLEASE SEE DISCLAIMER AT WWW.VIRTUALEMPLOYMENTLAWACADEMY.COM/TERMS



TRANSCRIPT | VIRTUAL EMPLOYMENT LAW ACADEMY | 2025

Detriment and dismissal

It is unlawful to subject any employee to detriment for a reason connected with
taking SPL according to regulation 42. If an employee is dismissed for taking or
seeking to take SPL, the dismissal will be automatically unfair under regulation 43.

As | said earlier, the ERB proposes to give the Secretary of State the power to make
regulations which might significantly limit the ability fo dismiss an employee on or recently
returned from SPL at all (and not just for a reason connected with SPL or for redundancy).

Adoption leave

This area is governed by the Paternity and Adoption Leave Regulations 2002. To
qualify for adoption leave, the employee must have been matched with a child by an
adoption agency and agreed to the arrangement. The employer must be provided
with evidence of this, and told of the date of adoption.

Only one parent — the ‘primary adopter’ — is entitled to adoption leave. The couple
decide between themselves which of them it should be. But the primary adopter can
then convert adoption leave to shared parental leave if the conditions we've just
been through are met.

Notice requirements are similar to those for maternity pay, with the same rate of pay
updated annually.

What is the entitlement?

It's the same as maternity leave: 26 weeks’ ordinary adoption leave period lasts for 26
weeks, and 26 weeks' additional adoption leave. There can be up to ten KIT days.

Problems with the adoption

If the adoption ends up not happening, the employee’s adoption leave will
automatically end eight weeks after the week when the adoption fails.

Right to return to work

The return-to-work rights affer adoption leave mirror those for maternity leave. After
ordinary adoption leave, the employee must return to the same job with no loss of
seniority, pension, or terms and conditions. After additional adoption leave, they
must return fo the same job or, if that's not reasonably practicable, to a suitable and
appropriate alternative (reg 26).

It's unlawful to disadvantage an employee for taking adoption leave (reg 28), and
dismissal for doing so is automatically unfair (reg 29).

Like with maternity, during redundancy, employees on adoption leave have the right
to be offered suitable alternative roles ahead of others. This priority applies for 18
months from the placement date.
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Time off for adoption appointments

Sections 57Z) to 57ZS of the ERA 1996 provide for a scheme under which employees
are entitled to time off to attend adoption appointments.

They can take paid time off for adoption appointments if they have been told by an
adoption agency that a child is to be placed for adoption with them.

This right is the same as the right to attend an ante-natal appointment and the right
to accompany a woman to an ante-natal appointment.

Paternity leave

The law lays down a right to paternity leave for the father or partner of the mother, if
they expect to share responsibility for the child’s upbringing. It's not a very generous
form of leave.

Who qualifies?

Currently, employees must have been employed for 26 weeks by
the 14th week before the baby is due - effectively, since conception.
The Employment Rights Bill will remove this, making it a day 1 right, but this isn't
expected before 2026.

The right is to one or two weeks’ leave in the year after birth. If two weeks, they
don’t need to be consecutive weeks, but the time can’t be taken as odd days. The
father needs to give notice at least 28 days before each leave period and must
confirm it will be used to care for the child or the mother. The father than has the
right to return to the same job on no less favourable terms, although there are some
very rare exceptions to that.

Unpaid parental leave

Unpaid parental leave is not the same as shared parental leave. It's a separate right
that allows parents to take time off work to care for their child. Any employee with
parental responsibility, regardless of whether they're the mother or father, can take
it. Each employee gets up to 18 weeks’ leave per child, and it must be used before
the child turns 18. A maximum of 4 weeks per year per child can be taken, and as
you can tell from the name, it's unpaid.

The leave must be taken in whole weeks, not odd days (unless the child gets Disability
Living Allowance, in which case it can be taken in single days). This was confirmed
in South Central Trains ltd v Rodway [2004] IRLR 777, where a train driver who
took a single day off was found not to be exercising a valid right to unpaid parental
leave.

At the moment, you need one year's service to qualify. But the Employment Rights Bill
will remove this, making it a day 1 right.
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If an employee takes unpaid parental leave, they have the right to return to the same
job, along with protection from dismissal or unfair treatment. But they have no
right fo priority in redundancy redeployment (unlike maternity, adoption, or shared
parental leave).

Parental bereavement leave

Since 2020, bereaved parents have been entitled to two weeks of paid bereavement
leave under sections 80EA to 80EE of the ERA 1996 and the Parental Bereavement
Leave Regulations 2020.

This right applies when a child under 18 dies, or a baby is stillborn after 24 weeks
of pregnancy. There's no minimum service requirement, and the leave can be taken
at any time within 56 weeks of the death, either as one block or two separate weeks.
The extended period allows parents the option to mark the anniversary.

During bereavement leave, employment rights such as pay, benefits, and the right to
return to the same job remain protected. Employers cannot dismiss or treat someone
badly for taking this leave.

The Employment Rights Bill introduces a broader right to bereavement leave for those
who lose a loved one other than a child. Details on who qualifies as a ‘loved one’
and whether the leave will be paid are yet to be confirmed in regulations.

This new right will sit alongside, rather than replace, the existing parental bereavement
leave. That means that bereaved parents will still be entitled to two weeks, not just
the one week available to others.

Time off to look after Dependants

Employees have a right under section 57A(1) of the Employment Rights Act 1996
to take:

“a reasonable amount of time off work during [their] working hours in order to
take action which is necessary —

(a) to provide assistance on an occasion when a dependant falls ill, gives birth
or is injured or assaulted;

(b) to make arrangements for the provision of care for a dependant who is ill
or injured;

(c) in consequence of the death of a dependant;

(d) because of the unexpected disruption or termination of arrangements for
the care of a dependant;

(e) to deal with an incident which involves a child of the employee and which
occurs unexpectedly in a period during which an educational establishment
which the child attends is responsible for him.”
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Note the spelling of ‘dependant’, even though MS Word will try to force you to spell
it ending with ‘ent’ rather than ‘ant’.

A ‘dependant’ includes the employee’s spouse, civil partner, child or parent, and
anyone who lives in the same household (but not tenants or lodgers). It can also
be someone who reasonably relies on the employee for help—such as an elderly
neighbour.

This time off is unpaid. The employee must tell their employer the reason for their
absence as soon as reasonably practicable, and if they havent returned to work yet,
give an estimate of how long they'll be off. The absence must be necessary for one
of the listed reasons. While most situations will be unexpected, this doesn’t mean
the problem has to be sudden or without warning — as confirmed in Royal Bank of
Scotland v Harrison [2009] ICR 116.

The law allows a ‘reasonable’ amount of time off, but it doesn’t define what that
means. In Qua v John Ford Morrison Solicitors [2003] IRLR 184, a legal secretary
was dismissed after taking 17 days off over 10 months to care for her ill son.
The Employment Appeal Tribunal gave some very vague guidance: each case
should be judged on its individual facts; there’s no fixed limit on how much time is
reasonable; past absences can be considered; and the purpose of the law is to help
with unforeseen events. But inconvenience to the employer isn't a valid reason to
refuse the time off.

Although Qua suggested that the right only applies to unforeseen events, this was
later relaxed in Harrison. There, an employee was still entitled to time off even
though she had two weeks’ notice that her childminder would be unavailable. The
disruption was still considered unexpected.

Carer’s Leave

Since 6 April 2024, employees have had the right to take unpaid carer’s leave. This
allows them time off to help arrange care for a dependant with a longterm care
need. The definition of ‘dependant’ is the same as for time off for dependants.

A long-term care need means a physical or mental illness or injury that requires, or
is likely to require, care for more than three months. It also includes issues related to
old age.

Employees can take up to one week of unpaid carer’s leave in any 12-month period.
This is a Day 1 right and can be used flexibly, in full days or part-days. To take the
leave, employees must give written notice confirming they're entitled to it, with at
least twice as much notice as the amount of leave requested (and a minimum of three
days).

An employer can postpone the leave if it would cause serious disruption to the
business, but must tell the employee before the leave is due to start, explain the
reason, and offer an alternative date within one month. This new date should be
agreed with the employee.

Employees are protected from being treated unfairly or dismissed for taking or
requesting carer’s leave.
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Neonatal Care Leave

From 6 April 2025, employees have a new right to take up to 12 weeks’ paid
neonatal care leave if their baby requires at least seven consecutive days of neonatal
care starting within the first 28 days after birth. This right is found in the Neonatal
Care (Leave and Pay) Act 2023, and is on top of existing entitlements such as
maternity and paternity leave.

The right applies only to employees (not workers) and is available from day one
of employment. Parents do not need to provide proof that neonatal care is taking
place. For each week the baby spends in neonatal care, the employee is entitled to
one week of leave, up to a maximum of 12 weeks.

Leave can be taken while the child is still receiving care or afterwards, provided
it's used within 68 weeks of the birth. If the leave is taken during the care period
or within seven days of discharge, it can be taken in non-consecutive weeks (called
‘tier 1" leave). If taken later, after seven days from discharge, it must be taken in
consecutive weeks ('tier 2 leave).

Taking neonatal care leave does not affect the employee’s entitlement to other types
of statutory leave.
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MODULE 15:

WORKING TIME,
ANNUAL LEAVE AND
FLEXIBLE WORKING

In this session, we'll be looking at working time and pay under the Working Time
Regulations 1998. We'll begin with the 48-hour working week and the rules on
opting out, before turning to rights to rest breaks, rest periods, and protections for
night workers and young workers. We'll then cover the rules on annual leave and
holiday pay — including the carry-over of leave, sickness during annual leave, and
the impact of recent case law. Finally, we'll look briefly at flexible working and
highlight some of the new rights proposed in the Employment Rights Bill.

The Working Time Regulations 1998 implement the EU Working Time Directive into
UK law. These rights apply to all ‘workers’, not just employees. That includes anyone
with a contract to do work personally, unless they're genuinely self-employed.

We won't cover sector-specific rules (like for aviation or road transport), which fall
outside the VELA curriculum.

Maximum 48-hour week
Regulation 4(1) WTR 1998 provides:

“Unless his employer has first obtained the worker’s agreement in writing fo
perform such work, a worker’s working time, including overtime ... shall not
exceed an average of 48 hours for each seven days.”

The average hours are normally calculated over a rolling 17-week period (reg 4(3)),
although it's possible for the employer to agree a different period with the workforce
in a collective agreement or in the worker’s contract of employment. This can only be
done for ‘objective or technical reasons concerning the organisation of work’ and it
is subject to a maximum reference period of 52 weeks.

Employers must take ‘all reasonable steps’ to ensure compliance with the 48-hour
week (reg 4(2)), enforced by the HSE.

What counts as working time?

The legal test is whether the worker is (i) working, and, (ii) carrying out their duties,
and (iii) at the employer’s disposal.

The following are normally treated as working time:
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1. Working during normal contractual hours.

2. Paid overtime, and some unpaid overtime (unless it is purely voluntary). The test
is whether the employer has asked or required the worker to do it. A worker who
voluntarily stays late or takes work home is not ‘working” under the WTR because
they are not ‘at their employer’s disposal’.

3. Time spent waiting or ‘on call’ at the workplace (or at another place chosen by
the employer), even if the worker is allowed to sleep. In MacCartney v Oversley
House Management [2006] ICR 510, the EAT held that on-call time spent by a
care worker was working time for the purposes of WTR 1998, even though she
was allowed to sleep while on call. Note that following the Supreme Court case
in Mencap v Tomlinson Blake [2021] UKSC 6, time spent sleeping at care homes
does not qualify for minimum wage payments, even if it counts as ‘working hours'’
for the purpose of the WTR 1998. That's an important point: even if time counts
as ‘working time’, it doesn’t always follow that the worker is entitled to be paid
the national minimum wage for that time, because of the different definition of
‘working time’ in the national minimum wage regulations.

4. Dealing with telephone calls while on call (at any location).
5. Travelling to incidents while on call.

6. Travel time where travel is part of the job, such as travelling sales reps. This can
include travelling to the first appointment of the day, and returning home from
the last appointment of the day, for peripatetic workers - Federacién de Servicios
Privados del sindicato Comisiones obreras v Tyco Integrated Security SL [2015]
ICR 1159 ECJ - but note that peripatetic workers are not entitled to the minimum
wage for their travel time for their first and last journeys of the day.

7. Going to work-related training.

These do not normally count as ‘working time’, under the WTR 1998:
1. rest breaks, including lunch breaks (unless it is a working lunch).
attending work-related social events.

time travelling to and from work (unless the worker is peripatetic).

A N

responding to phone calls outside working hours voluntarily, including when on
holiday.

5. doing voluntary unpaid overtime.

These principles stem from ECJ caselaw, which is no longer binding from 1 January
2024. They could be revised by UK courts over time.

Exemptions

Under regulation 19 of the WTR 1998, those employed as domestic servants in
private households are excluded from the rest break and 48 hour week provisions
(but not the rules on annual leave).
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Regulation 20 of the WTR 1998 exempts workers whose working time is neither
measured nor predetermined, or whose hours can be determined by the workers
themselves. Again, this is an exemption from the rest break and 48 hour week
provisions, but not the rules on annual leave. Examples of people who fall into
this category are managing executives or others with autonomous decision-taking
powers, family workers, and ministers of religion.

The biggest exemption from the maximum 48 hour week is the opt-out mechanism,
which | shall deal with in just a second.

Young workers

Regulation 5A of the WTR 1998 provides extra protection for workers aged 16-18.
Their working time must not exceed eight hours per day or 40 hours in any calendar
week, and it is not permitted to use a weekly average over a period.

Opting out

Under regulation 5 of the WTR 1998, a worker can agree to opt out of the average
48 hour maximum working week. Note that workers can only opt-out of the 48-hour
maximum working week. They cannot opt out of the other provisions of the WTR,
such as rest breaks and paid annual leave. If a worker does opt out, then they can't
complain or seek compensation for being required to work more than 48 hours a
week averaged over the 17 week period.

Opting out from the maximum 48 hour week must be done in writing (reg 4(1)).

The parties can agree that the worker must give up to three months’ written notice to
cancel their opt-out. If a cancellation period isn’t agreed expressly, then the default
cancellation period is seven days.

Workers have the right not to be dismissed or subjected to a detriment because they
refuse to enter or continue an opt-out agreement (ss 45A and 101A Employment
Rights Act (ERA) 1996). But this will surprise you: the protection does not cover
jobseekers who are refused employment for this reason. So an employer can insert
an optout info an offered contract, and if the worker doesn’t want to sign it, they
have no rights.

Let’s turn to rest breaks.

Rest breaks, rest periods and weekends

Minimum rest breaks and rest periods for all workers are found in the WTR 1998.
Different rules apply depending on whether the worker is 18 or over, known as an
‘adult worker’, or under 18.
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Rest Periods

Adults must have 11 consecutive hours’ rest in 24 hours and 24 consecutive hours’
rest each week (or 48 hours across two weeks). They also get a 20-minute break if
working over six hours.

Young workers get slightly more rest — 12 hours daily, 48 hours weekly, and a
30-minute break if working over 4.5 hours.

Night workers

Limits on working hours for night workers are quite technical, and since it's
something most HR Professionals never encounter, I've just summarised it for you in

the Workbook.

Now, let's look at annual leave and holiday pay: arguably the most heavily litigated
area of the WTR.

Annual leave and holiday pay
How much paid annual leave do workers get?

Regulation 13 of the WTR 1998 states that workers are entitled to four weeks'’
‘basic’ annual leave in any leave year. Just to be clear, that's ‘workers’ — not
‘employees’ — and it was for the right to paid annual leave that the Uber drivers
went to the Supreme Court to establish themselves as ‘workers’. Four weeks is the
minimum amount of paid annual leave that all member states of the EU are obliged
to give, and it's what we started with in the late 1990s, back when Tony Blair was
Prime Minister and we were a member of the EU.

Ten years later, regulation 13A of the WTR 1998 was brought in. That gives an
‘additional” entitlement of 1.6 weeks, making 5.6 weeks’ annual leave in total for
all workers in the UK.

A five-day-a-week worker gets 28 days’ leave (5.6 weeks x 5 days). A three-day
worker gets 16.8 days. We'll return to irregular hours and part-year workers later.

5.6 weeks’ paid leave is the legal floor, not the ceiling. Contracts may - and often
do - go further.

Workers generally accrue annual leave in their first year of employment by receiving
1/12th of the statutory entitlement on the first day of each.

The leave year

You get the 5.6 weeks’ paid annual leave in each ‘leave year’. So this means you
need to know when the leave year begins and ends.

The leave year is set by the worker’s contract or collective agreement. If they're
silent, it starts on the date the worker began.
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When can holiday be taken?

Under regulation 15 of the WTR 1998, a worker must give the employer notice of
their intention to take holiday, and the notice must be at least twice as long as the
amount of holiday to be taken.

So, if the worker is taking two weeks’ holiday, the WTR require that they should give
their employer four weeks’ advance notice. The employer then has half that amount
of time to object and refuse permission for the holiday to be taken at that time. So,
in that example, the employer must object within two weeks.

According to regulation 15 of the WTR 1998, an employer can require workers to
take their holiday on a particular date. The same notice requirements apply (twice
as long as the amount of holiday to be taken). So ultimately it is the employer who
has the legal right to set holiday dates.

Carrying leave over

Can the worker carry over their entitlement to annual leave from one leave year to
the next? The general rule is that they cannot, as stated in regulation 13 of the WTR
1998. In other words, in any given holiday year, if you don't use it, you lose it.

But that is subject to six exceptions, and we're going to go through each one in turn:
1. the ‘sickness absence’ exception
. the “family leave’ exception

. where the worker has no effective opportunity to take the leave;

A W N

. where the employer fails to recognise the worker’s right to leave or to payment
for it;

5. where the employer fails to inform the worker that any annual leave untaken by
the end of the leave year will be lost; and

6. where the employer fails to give the worker a reasonable opportunity to take
leave or encourage them to do so

We'll go through them one by one. | warn you now, the first three will probably be
familiar, but the fourth, fifth and sixth exceptions to the rule that you can’t carry over
holiday into the next holiday year might surprise you.

FIRST, workers who are absent on sick leave continue to accrue, and remain entitled
to take, paid annual leave. This only applies to the basic four weeks’ annual leave
from the original Working Time Directive. It does not apply to the additional 1.6
weeks that Gordon Brown gave us. The carried over leave must be taken within 18

months of the end of the leave year to which it relates, failing which it will be lost
(Plumb v Duncan Print Group Ltd [2016] ICR 125).

The basic position is that a worker can choose to take paid annual leave during a
period of sickness absence if they wish, but their employer cannot compel them to do
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so (Pereda v Madrid Movilidad SA [2009] IRLR 959 ECJ). This means that a worker
who is absent on long-term sick leave can request their entitlement of paid annual
leave every year if their sick pay entitlement has expired.

SECOND, the Working Time Regulations allow carry-over of all untaken statutory
annual leave (5.6 weeks per year) to the following year when a worker is unable
to take their leave due to being on what is termed ‘statutory leave’. Statutory leave
covers various family related leave including maternity, shared parental or adoption
leave.

THIRD, workers can carry over their leave where they have not had an effective
opportunity to take leave. The WTR state that where an employer has not given the
worker a reasonable opportunity to take the leave to which the worker is entitled, or
has not encouraged them to do so, then up to 4 weeks of statutory annual leave per
year can be carried-forward. The carry-over can potentially span multiple years. Any
carried-over leave in these circumstances will only stop being carried-over once a full
year has elapsed where the worker has taken holiday and been paid for it correctly.

Employers should inform and encourage workers to take their leave—typically
through a clear holiday policy.

FOURTH, the WTR allow carry-over where the employer fails to recognise the worker’s
right to leave or to payment for it. This is most commonly seen if the employer does
not realise that people are ‘workers’ are thus entitled to paid annual leave - this was
the situation in Uber. On termination, the employer will have to pay the worker not
just for any unpaid leave taken but also for any leave entitlement that the worker
did not take because of the employer’s failure to recognise this entitlement. This rule
applies only to the EU-derived 4 weeks, not the UK’s additional 1.6 weeks.

FIFTH, the WTR allow carry-over where the employer fails to inform the worker
that any annual leave untaken by the end of the leave year will be lost. Whilst it
is important to clearly state this in any holiday policy and contract of employment
issued by the business, and although it's not completely clear, the duty is likely to be
more pro-active than that. If being cautious, employers should send regular reminders
to employees. Some advisers are saying that employers should write to employees in
the middle of the holiday year reminding them of their outstanding entitlement and
telling them that if they do not take it, it will be lost. | think that's overly cautious, and
| think that if the workers have been made aware that they’ll lose untaken holiday,
that's all an employer needs to do. They don’t need regular reminders. But there'll
be a fest case on this and the courts might disagree with me.

SIXTH, the WTR allow carry-over where the employer fails to give the worker a
reasonable opportunity to take leave or to encourage them to do so. Again, as with
the 5" exception, just stating the right to take leave in a policy or contract won't be
enough. Employers will need to make time for employees to take their leave, inform
them of these windows and encourage them to book holiday. Whether this needs
to be done every year, towards the end of the year, is something only caselaw will
tell us.
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Sickness during annual leave

If a worker falls sick during a period of annual leave, a worker can ask their employer
to treat them as being on sick leave and reschedule the annual leave to a later date,
even if this means carrying it over into the next leave year. This applies to up to
four weeks of annual leave each year (not 5.6 weeks) and comes from pre-Brexit EU
caselaw, and | think the position is likely to continue, although it’s not been tested in
the courts.

Calculating holiday pay

The rules for calculating holiday pay are different for Regulation 13 leave (4
weeks) and Regulation 13A leave (1.6 weeks), highlighting the distinction between
the two parts of annual leave.

When calculating holiday pay in relation to the first 4 weeks of holiday entitlement
for each year (Regulation 13 leave) the following types of payments are included
when working out the amount of a week's pay:

1. payments, including commission payments, which are intrinsically linked to the
performance of tasks which a worker is obliged to carry out under the terms of
their contract;

2. payments for professional or personal status relating to length of service,
seniority or professional qualifications;

3. other payments, such as overtime payments, which have been regularly paid to
a worker in the 52 weeks preceding the calculation date.

In terms of how these variable payments should be calculated, the WTR state that
an average received in the 52 weeks prior to leave being taken should be used and
then factored-into the amount payable, ignoring weeks when the worker earned
nothing. If a worker has been engaged for fewer than 52 weeks then an average
should be taken over their whole period of engagement, however long that is.

These rules do NOT apply to the additional 1.6 weeks holiday entitlement per year
provided for under Regulation 13A. It is legally permissible to pay basic pay only for
this entitlement. But the practical difficulties of running a dual-system on payroll mean
that many businesses adopt the more generous calculation for all leave, regardless
of its source.

‘Rolled-up’ holiday pay

‘Rolled-up” holiday pay refers to money paid on account of holiday pay as a regular
sum throughout the course of a year as part of a worker’s hourly, daily or weekly
wage.

As an example, let's assume that Olivia is a worker who is paid £600 a week.
She is entitled to holiday pay in addition. But the employer decides that, instead of
giving her pay when she takes leave, she will be paid an additional £75 each week
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that she works. Then, when she takes holiday, she will not be paid for it as she has
received holiday pay in instalments in advance.

This can be administratively convenient in industries such as construction, care and
hospitality where there is a frequent turnover of workers.

But is it allowed?

Yes, to an extent. The WTR include provisions making rolled-up holiday for part-year
and irregular hours workers lawful. It is not lawful for those who work regular hours.

Irregular hours workers are those where the number of paid hours that they will work
in each pay period is, under the terms of their contract, wholly or mostly variable.
This will catch zero-hours workers.

Part-year workers are those who are required to work only part of the year and there
are periods within the year (during the term of the contract) of at least a week which
they are not required to work and for which they are not paid. School teachers are
the classic example of this.

Employers can pay rolled up holiday pay for irregular hours or part-year workers
as long as:

e their holiday pay is calculated at 12.07% of their pay and is paid at the same
time as their ordinary pay; and

* the amount of holiday pay is itemised separately on their payslips

[During any period of sick leave or statutory leave any worker who receives rolled-up
holiday pay will continue to be paid rolled-up holiday pay calculated as an average
of the rolled-up holiday pay received in the 52 weeks looking back from the date
that the sick/statutory leave began (including any weeks where no work was done
but excluding any weeks where the worker was on sick leave or statutory leave).]

This new rule overrides the problematic decision of the Supreme Court in Brazel v
Harpur Trust [2022] UKSC 21. Holiday accrual for partyear and irregular workers
is now proportionate to time worked.

Payment in lieu of holiday

The WTR 1998 do not allow statutory annual leave entitlement to be swapped
for cash. If that was allowed, it would undermine the law’s basic aim, which is to
promote health and safety.

But the position is different when employment is terminated. The worker is then
entitled to compensation for loss of holiday pay due for holiday to which they are
entitled but have not taken in respect of holiday accrued but untaken at the date of
termination.
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Time limits for holiday pay claims

We will deal with time limits in detail in Module 17, but it is convenient to look briefly
at how they operate in respect of holiday pay.

A claim for unpaid holiday pay can be brought as a claim under the WTR 1998 or
as a claim for unlawful deduction from wages, with Acas EC starting within three
months of the date of the non-payment. If there is a series of deductions (such as an
ongoing failure to pay holiday pay), then back pay can be claimed going back to
the start of the series.

But the Deduction from Wages (Limitation) Regulations 2014 impose a two-year limit
on the backdating of unlawful deduction from wages complaints.

As an example, let us assume that James is a worker and is entitled to holiday pay,
but his employer has not paid him holiday pay for the past three years. James can
claim this as an unlawful deduction from wages. However, the tribunal would only
award him the missing holiday pay for the last two years.

Holiday pay issues are generally long-standing, with alleged underpayments having
been made over a considerable period. Whether an employee can claim for all
these underpayments often hinges on what is regarded as a ‘series’ of deductions.

The key case in this area is the Supreme Court’s decision in Agnew v Chief Constable
of Police Service of Northern Ireland [2023] UKSC 33. The claimants were police
officers and civilian staff working for the police in Northern Ireland. They brought
claims for underpayment of holiday pay after having historically received basic pay
only during periods of annual leave. The parties agreed that there had been an
underpayment and that holiday pay should have been calculated to include periods
of compulsory overtime. The issue before the Supreme Court was how far back the
claimants were entitled to go with their claim.

It held that where a series of deductions are all based on an employer failing to
properly meet its obligations to pay holiday correctly, then they will normally be
linked regardless of the length of time between each deduction (and even where
they are interspersed with correct payments). In Great Britain, that is subject to the
statutory cap of two years (which didn't apply in Agnew because the two-year cap
doesn’t apply in Northern Ireland).

Enforcement
Rights under the WTR 1998 can be enforced in four ways:

1. through criminal sanctions enforced by the Health and Safety Executive or the
local authority (they can prosecute for breaches of the regulations on the 48-hour
maximum working week, night work, rest breaks and record-keeping)

2. by a worker bringing a complaint to the employment tribunal that their rights have
been infringed (the tribunal can award compensation that is just and equitable in
light of the financial loss suffered by the worker and the employer’s default)

3. by a worker bringing a tribunal claim that they have suffered a DETRIMENT for
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asserting a right under the WTR 1998 (provided the worker acts in good faith, it
does not matter whether they actually have the right)

4. by a worker who is DISMISSED for asserting rights under the WTR 1998 (any

such dismissal will be automatically unfair)

The Employment Rights Bill creates the new ‘Fair Work Agency’ to oversee
compliance with Working Time Regulations. It could prosecute employers who fail
to keep six years of holiday pay records, with unlimited fines. It could also issue
underpayment notices for unpaid holiday pay, requiring repayment within 28 days
plus a government penalty. This mirrors the current system for enforcing the national
minimum wage.

Flexible Working

Sections 80F to 80! of the ERA 1996 provide a statutory scheme for flexible working.
Changes were made to flexible working rights in April 2024 and further changes
are proposed under the Employment Rights Bill.

Eligibility
An employee can request pretty much any change to their terms and conditions, if

the change relates to hours or times of work or working at home or the employer’s
place of business - s80F of the ERA 1996.

It's a day one right. The request must be in writing and must specify whether an
application has previously been made. Up to two requests can be made in a 12
month period. Since 2024, it has no longer been necessary for the employee to
explain the effect that they think the request will have on the employer’s business.

Remember: it's a right to request flexible working, not to have it granted

What must the employer do on receiving a

request?

Under section 80G of the ERA 1996, the employer must deal with any application
‘in a reasonable manner’. The employer must reply within the decision period (two
months, or a longer period if agreed) and is only entitled to refuse the application
for one of the following reasons:

* burden of additional costs
 detrimental effect on ability to meet customer demand
* inability to re-organise work among existing staff

* inability to recruit additional staff
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detrimental impact on quality

detrimental impact on performance

insufficiency of work during the periods the employee proposes to work

planned structural changes
* such other grounds as the Secretary of State may specify by regulations

Employers are not allowed to refuse a request until they have ‘consulted’ with the
employee. The Acas Code of Practice in this area lists holding a formal meeting with
the employee without unreasonable delay and carefully considering any alternative
options available as examples of consultation.

The Employment Rights Bill adds a requirement that employers must show that any
refusal was ‘reasonable’. The employer will still need to state which statutory ground
or grounds it is relying on but will then need to go one step further and explain why
reliance on that ground is reasonable.

What if the employer refuses the request?

Employees can challenge refusals on procedural or factual grounds. Once the
new law is in force, employers must show their reason for refusal was reasonable,
increasing the scope for claims.

Section 80! of the ERA 1996 entitles the tribunal to grant compensation that is ‘just
and equitable’ up to a maximum of eight weeks' pay.

Detriment, dismissal and discrimination

According to sections 47E and 104C of the ERA 1996, it is unlawful to subject
an employee to detriment or dismiss them for making a flexible working request.
Equally, it is unlawful to discriminate against an employee in deciding whether to
grant a request.

The refusal of a flexible working request may also trigger a claim for direct or
indirect discrimination.

The right to request guaranteed hours

The Employment Rights Bill will, if these sections come into force, give most low-paid
and zero-hours workers the right to be offered guaranteed hours based on what
they've actually worked over a set period - likely to be 12 weeks. Workers don't
have to accept the offer and can stay on their current terms. Employers can opt out
of this duty through a collective agreement.

The same right will apply to agency workers, but lawyers are sceptical about how
this will work. Although agency workers are usually contracted by the agency, the Bill
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puts the duty to offer guaranteed hours on the end hirer. If the worker accepts, they’ll
have a direct contract with the hirer from the agreed date. This won't automatically
end their agency contract — they could still work for the agency elsewhere. There’s
an exception to the guaranteed hours rule where the work is genuinely short-term,
such as seasonal roles.

The right to reasonable notice
of shifts and changes in shifts

The Employment Rights Bill will give zero-hours and other specified workers the right
to reasonable notice of upcoming shifts and any changes to those shifts. This includes
notice of hours to be worked and shift start/end times. If a shift is changed, workers
must be told what's changing - for example, new start/end times or reduced hours
due to breaks.

If reasonable notice isn’t given, workers can bring a tribunal claim. If successful, the
tribunal must issue a declaration and may award compensation based on financial
loss (with a cap set by future regulations).

This right will also apply to agency workers. Both the agency and end hirer will be
responsible for giving notice, and the tribunal can divide blame between them. The
Secretary of State can set rules for how shift notices must be given to agency workers.

The right to payment each time
a work shift is cancelled, moved
or curtailed at short notice

The Bill also gives these workers the right to be paid if a shift is cancelled, moved, or
cut short with less than seven days’ notice. The exact length of notice that will count
as “short” is still to be confirmed.

No payment is needed in certain “specified circumstances”, but we don’t yet know
what these are. If no payment is made, the employer must explain in writing why.

A worker can bring a claim if:

e they aren't paid in full;

e they don't get the required notice explaining why no payment was made; or
e the explanation is wrong or unclear.

Claims must be made within six months of the missed shift or due payment, unless
that wasn't reasonably practicable. If the claim succeeds, the tribunal must declare
the employer at fault and order payment or award capped compensation.
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This right also extends to agency workers. Agencies must make the payments but can
recover the money from the hirer if agreed in advance. The Secretary of State can
set rules for how agencies must notify workers about shift cancellations or changes.

These three new areas of legal obligation are fiendishly complex and much of the
detail must await regulations. For this reason, | don't propose covering them in any
more detail in this session.
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MODULE 16:

REMEDIES AND
COMPENSATION

Today we'll cover Employment Tribunal remedies for unfair dismissal and
discrimination. We'll begin with unfair dismissal, examining reinstatement, re-
engagement, and compensation. Compensation covers the basic and compensatory
awards, statutory caps, deductions, and contributory conduct. We'll also touch on
complex issues like pension loss, recoupment, and future losses. Then we'll turn to
discrimination remedies, including injury to feelings, personal injury, declarations,
recommendations, and penalties.

Unfair dismissal

Tribunals can deal with unfair dismissal in three ways: reinstatement, re-engagement,
or compensation. If reinstatement or re-engagement is ordered, the employer must
also pay for any lost earnings during the time the employee was out of work.

Although unfair dismissal laws originally aimed to achieve re-employment, the
employment relationship is often too damaged by the time of a tribunal hearing. As
a result, reinstatement or re-engagement is rarely ordered, and most cases end with
compensation.

Reinstatement and re-engagement

There are two types of ‘re-employment’: reinstatement and re-engagement.

An order for reinstatement requires the employee to be returned to the same job they
held before dismissal. With re-engagement, the employee may be employed in similar
work and with different terms. Re-engagement may be with an associated employer,
so it is important that an order for re-engagement specifies the identity of the employer.

When is re-employment ordered?
Under section 116 of the ERA 1996, the tribunal must consider:
* the employee’s stated preference

e whether it is ‘practicable’ for the employer to comply with an order for
reinstatement or re-engagement
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* whether it is just to make such an order if the employee contributed to his
dismissal

Tribunals consider several factors when deciding on re-employment, including:
* risk of workplace conflict (e.g. Bateman v British Leyland)

e strained relationships in smaller businesses (Enessy Co SA)

® loss of trust (Nothman, Gravett)

® |ack of vacancies (Cold Drawn Tubes Ltd)

The law says that the tribunal must generally disregard the fact that the employer has
replaced the employee. But there are two exceptions set out in section 116 of the
ERA 1996. These are:

- if the employer can show the only way to get the work done was by hiring someone
permanent (as opposed to temporary), or

-if a reasonable time passes without the employee saying they went to be re-engaged,
and it was then reasonable to hire someone permanent.

A new hire can be dismissed to make way for reinstatement. While they will normally
lack two years’ service to claim unfair dismissal, even when the qualifying period
changes, dismissal to make way for a re-employment order would likely be fair
based on “some other substantial reason” if the employer first considers alternative
employment.

Terms of the order

The terms of the order for re-employment are governed by sections 114 and 115
of the ERA 1996. When ordering reinstatement or re-engagement, the tribunal must
also order the employer to pay compensation reflecting the employee's lost earnings
and benefits during any period of unemployment.

The tribunal must state the date by which the reinstatement order must be complied
with and any rights and privileges (including seniority and pension rights) that must
be restored to the employee.

When ordering re-engagement, the tribunal must specify the terms of the re-
engagement, including the identity of the employer and the employee’s remuneration.
The nature of the new role for the employee must be clear - Lincolnshire County
Council v Lupton [2016] IRLR 576.

If a tribunal orders reinstatement or re-engagement and the employer does not
follow it by the set date, section 117 of the Employment Rights Act 1996 applies.
The tribunal will then hold another hearing to award compensation.

If the employer completely refuses to take the employee back, the tribunal will
award normal unfair dismissal compensation and may also add an ‘additional
award’ of between 26 and 52 weeks’ pay, capped at £719 a week. The exact
amount depends mainly on the employer’s reason for not complying. A deliberate
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refusal will lead to a higher award than a genuine belief it was not possible to
comply, as shown in Mabirizi v National Hospital for Nervous Diseases [1990]
IRLR 133.

The employer can avoid the additional award by proving at the second hearing that
it was not practicable to comply. This is a high bar, since the tribunal had already
found it was practicable when making the original order - but new evidence or
changed circumstances can be raised. Mabirizi is the case that says that.

Unfair Dismissal Basic award

Compensation for unfair dismissal is split into two parts. The basic award is calculated
the same way as a statutory redundancy payment. The compensatory award is
designed to compensate the employee for their financial losses, and it often involves
speculation about future losses.

The basic award mirrors the redundancy payment formula, based on age and length
of service, capped at 20 years. The maximum award is currently £21,570. A week's
pay is defined under sections 221-224 ERA 1996. It depends on whether hours are
fixed, variable, or irregular, and uses gross pay. The cap is £719 per week (updated
each 6 April).

Effect of contributory conduct

The tribunal may reduce the basic award if the claimant’s conduct before dismissal
makes it just and equitable. This is a percentage deduction and will be covered in
more detail shortly when we look at the compensatory award.

Other grounds for reducing the basic award

Under section 122(4) of the ERA 1996, the basic award will be reduced by the
amount of any redundancy payment paid by the employer.

A similar principle applies to any ex-gratia payment the employer made to the
claimant, if it was referable to the dismissal - DCM Optical Clinic plc v Stark
(UKEAT/0124/04). So imagine an employee is dismissed and the employer gives
them an ex gratia payment of £3,000, labelling it a ‘gesture of goodwill" related
to the termination of employment. The employee then brings and wins an unfair
dismissal claim. The tribunal calculates the basic award at £5,000. But because the
£3,000 payment was referable to the dismissal. the tribunal will reduces the basic

award by that £3,000 and instead award the difference of £2,000.

Minimum basic awards

Section 101A of the ERA 1996 states that in some special cases, there is a minimum
basic award, that is currently set at £8,763 (updating every 6 April). This applies if
the employee is dismissed for any of the following reasons:

* being a safety representative

© 2025 EMPLOYMENT LAW SERVICES LTD 212
PLEASE SEE DISCLAIMER AT WWW.VIRTUALEMPLOYMENTLAWACADEMY.COM/TERMS



TRANSCRIPT | VIRTUAL EMPLOYMENT LAW ACADEMY | 2025

® being a trustee of an occupational pension fund
* being an employee representative (for consultation purposes)
* because of trade union activities or membership

* or because they insist on taking advantage of their rights under the Working
Time Regulations 1998

Compensatory award

The compensatory award is usually the larger part of unfair dismissal
compensation. Under section 123(1) of the ERA 1996, it is “such amount as the
tribunal considers just and equitable in all the circumstances having regard to the
loss sustained by the complainant in consequence of the dismissal in so far as that
loss is attributable to action taken by the employer”.

In most cases, there is a cap on the compensatory award. Currently, under section
124 of the ERA 1996, the statutory cap is £118,223 or 52 weeks’ gross pay,
whichever is the lower.

The statutory cap does not apply in cases where the reason for the dismissal was
related to whistleblowing, pregnancy or health and safety.

In most cases, calculating the compensatory award is just maths.

A tricky issue is deciding the order of deductions. To take a simple example,

say an employee suffered a £140,000 loss. But the award is subject to a 50%
reduction for contributory fault. If the reduction is applied before the statutory
maximum, the employee will receive £70,000. However, if the statutory maximum
is applied before the reduction, the employee receives only £59,111.50 (that is,
50% of £118,223), a difference of £10,888.50.

The correct order in which deductions should be made is set out partly by the ERA
1996 and partly in caselaw, namely Digital Equipment Co Ltd v Clements (No.2)
[1998] ICR 258. | will go through these steps now, in the correct order, now.

Step 1: Calculate what the employee would
have earned if they had remained employed

The first step is to work out what the employee would have earned if they had not
been unfairly dismissed. We are dealing here with net earnings — after deduction
of tax, national insurance, etc.. So, this involves establishing the employee’s net
salary and adding in the value of any benefits or pay rises they would have
received. Tribunals include both contractual and regular non-contractual benefits,
such as discretionary bonuses or use of a car, where they form part of the overall
reward package - Gould v Governors of Haileybury and Imperial Service College
(UKEAT/635/00).

Compensation is calculated in two stages: past loss (up to the hearing) and future
loss. Future losses include periods of continuing future unemployment or reduced
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earnings. In most cases, the unfair dismissal compensation cap applies, so future
losses are less relevant. Tribunals rarely assess future loss beyond 12-18 months,
unless the claimant is near retirement, in which case losses may run to that point.

Pension loss

One area of potential complexity relates to pension loss. There are guides that
have received the endorsement of the President of Employment Tribunals. The full
version is to be found at:

https://www.judiciary.uk/wp-content/uploads/2015/03/Principles-Third-
Revision-2021 .pdf

There is a much shorter and simpler version at:

https://www.judiciary.uk/wp-content/uploads/2015/03 /Basic-Guide-to-
Compensation-for-Pension-Loss-2021.pdf

I’'m not going to go into the detail of how to calculate the pension loss as part

of this course; if you ever need to do it, it's in those guides. | also cover it in my
online course on Employment Tribunal Compensation, which is available for all HR
Inner Circle members in the HR Inner Circle Vault and is available to purchase for
non-members from www.danielbarnett.com.

The claimant's future losses - whether they stem from predicted unemployment, lesser
earnings or pension loss - are added to the past loss of earnings figure. The tribunal
will also add any other losses, for example, the costs of seeking new employment.

I'm going to give you some of the modules from the Employment Tribunal
Compensation course, actually. I'm going to give you the modules on calculating
past loss of earnings, future loss of earnings, and life-long earnings. It's about
30 minutes, combined, and it's about 10% or 15% of the course. We'll put those
videos in the Slack group for you today.

Statutory rights

Finally, the tribunal will award a sum for loss of statutory rights to reflect the fact
that the employee’s continuity of employment will have reset to zero with a new
job. There will therefore be a period during which they are without protection.

For example, it will be two years before they acquire the right not to be unfairly
dismissed or fo receive a statutory payment in the event of redundancy. The loss of
statutory rights is customarily assessed in the region of £500.

Step 2: Deduct monies received

After the past and future losses are worked out, the tribunal will deduct any (net)
monies earned by the employee. This is again done separately for the past loss
and the future loss elements, because social security benefits also get deducted
from past loss award by the government, but not from future loss awards — which is
why they need to be kept separate.
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According to section 123(4) of the ERA 1996, a claimant should mitigate their loss
by making reasonable efforts to seek alternative employment.

If the tribunal thinks that the employee has taken inadequate steps to find

new employment between the dismissal and the hearing, it will only award
compensation to the point at which it thinks the employee ought to have found a
new job had they been searching properly - Gardiner-Hill v Roland Berger Technics
Ltd [1982] IRLR 498.

If the employee gets a new job shortly after dismissal but is dismissed after a few
months from that new job and does not get another for some time, compensation
for loss of earnings may include compensation for a reasonable period after the

second job ended — Dench v Flynn & Partners [1998] IRLR 653.

Also, no deduction is made in respect of jobseeker’s allowance, universal credit or
other income-related benefits received during the period up to the hearing while
the employee was unemployed. This is because, as | said a moment ago, it is
recouped by the Department for Work and Pensions (DWP) from the compensatory
award after the tribunal hearing. | will deal with the recoupment process a little
later.

Step 3: Polkey reduction

Sometimes, dismissals are unfair because of defects in the procedure, but the
employee would have been dismissed anyway if a fair procedure had been
followed. This is particularly a feature of some cases where the dismissal is for
misconduct or redundancy.

In Polkey v AE Dayton Services [1987] IRLR 504, the House of Lords said that
where a dismissal is unfair on procedural grounds, it remains unfair even if the
claimant would have been dismissed if there was a fair procedure. But a tribunal
must reduce compensation to reflect the situation.

So, let us assume a misconduct dismissal is unfair because of a lack in the
procedure, say a failure fo interview witnesses. Let's also assume that the tribunal
finds that it would have taken an extra four weeks to do it fairly. The tribunal will
award full compensation for those four weeks. It will then decide what the chances
were of a dismissal taking place anyway. Say it decides there is a 70% chance
that the claimant would have been dismissed anyway. Compensation from the four-
week point onwards will be awarded, but only at 30% of the value of the ongoing
loss of earnings, to reflect the 70% chance they would have been dismissed if a
fair process had been followed.

Similarly, if an employee would, in any event, have been dismissed in the future
because of closure of the business, the compensatory award will be limited by
the date of the closure, as was the case in James W Cook & Co (Wivenhoe) Ltd v
Tipper [1990] IRLR 386.
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Step 4: Adjustment for non-compliance
with the Acas Code of Practice

An unreasonable failure to comply with the Acas Code of Practice for Disciplinary
and Grievance Procedures can result in the tribunal adjusting the award by up to
25% - section 207A of the Trade Union and Labour Relations (Consolidation) Act
1992. This is only relevant if the dismissal is one to which the Acas Code applies,
namely conduct and performance dismissals, but not redundancy dismissals.

The uplift need not be for the full 25%, and the key word is ‘unreasonable’. If there
is a good explanation for the breach, then it won't be unreasonable and there
won't be any uplift.

Conversely, if the employee has unreasonably failed to comply with the Acas
Code, the tribunal has the power to reduce the award by up to 25%. In practice,
such reductions are rare, probably because the obligations placed on the
employee by the Acas Code are comparatively limited — making reasonable efforts
to attend meetings, and appealing if dissatisfied with an outcome.

Step 5: Reduction for contributory conduct

The award will be reduced if the tribunal finds that there was contributory conduct
by the employee. Section 123(6) of the ERA 1996 states that the tribunal “shall
reduce the amount of the compensatory award by such proportion as it considers
just and equitable”. In doing so, it should have regard to “the extent to which the
claimant has caused or contributed to the dismissal”.

The conduct must be ‘culpable or blameworthy” which, according to Nelson
v British Broadcasting Corpn (No 2) [1980] ICR 110, includes conduct that is
perverse, foolish or bloody-minded.

The tribunal can reduce the award by such percentage as it considers appropriate
to reflect the employee’s fault, even on occasion by 100% - Perkin v St Georges
Healthcare NHS [2006] ICR 617. But a 100% reduction is unusual, because the
employer must have been at fault to SOME degree for the dismissal to be unfair,
and a 100% reduction will only be made in exceptional cases.

A classic example of contributory conduct is drunkenness at work - Sinclair v
Wandsworth Council (UKEAT/0145/07).

Being uncooperative during a disciplinary hearing doesn’t amount to
contributory conduct (Bell v The Governing Body of Grampian Primary School
(UKEAT/0142/07)).

A tribunal can make a reduction for contributory fault in respect of misconduct
which occurred before the dismissal, but wasn’t known about at the time and only
came to light afterwards. It can then reduce the compensation that would otherwise
have been awarded, even to zero - W Devis & Sons v Atkins [1977] IRLR 314.

But conduct AFTER the dismissal cannot give rise to a reduction for contributory
fault. This is a simple matter of logic. If the conduct was after dismissal, it could
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not have caused or contributed to the dismissal. So posting derogatory comments
about the employer on social media after the dismissal cannot lead to a reduction
for contributory conduct.

Step 6: Deduct enhanced redundancy pay

Under step 2 (deductions for monies received), contractual redundancy payments
are specifically excepted from the rule that monies received from the employer, in
excess of the statutory basic award, should be deducted. The excess redundancy
payment is deducted after any reductions for Polkey reasons and contributory fault.

Let's look at an example. If an employee is entitled to a basic award of £1,000
but receives a contractual redundancy payment of £2,500, the first £1,000 is
offset against the basic award so that the employee receives no basic award. The
excess of £1,500 is deducted from the compensatory award AFTER the Polkey and
contributory fault reductions are applied. The reason for this is that under section
123(7) of the ERA 1996, the employer is entitled to have any compensation
payment reduced by the full amount by which a redundancy payment exceeds the
basic award.

Step 7: Gross up the award if it exceeds £30,000

Although an employee’s losses are calculated on a net basis, the employee must
pay tax on any tribunal award over £30,000.

So if an employee who falls into the higher rate tax bracket has net losses of
£36,000, the tribunal should gross this up to £40,000 because 40% tax is payable
on the excess over £30,000 - that is, on £10,000 of the award - thus resulting in an
HMRC charge of £4,000 once the money is in the employee’s hands.

Step 8: Apply the statutory cap

The last stage is to apply the statutory maximum for the compensatory award. This
is capped at either an index-linked figure (£118,223 where the effective date of
termination is on, or after 6 April 2025) or a year’s gross pay, whichever is the
lower.

Remember that if the dismissal was for health and safety reasons or because the
employee was a whistleblower making a protected disclosure, then there is no
cap.

Recoupment

An issue arises if the employee has been in receipt of state benefits, such as
Universal Credit or Employment & Support Allowance. Imagine an employee

has a loss of earnings of £10,000, but they’ve received £3,000 in state benefits.
Should they get the full £10,000 from the employer (meaning they end up £3,000
better off)2 Should they only get £7,000 from the employer?2 And should the
employer have to repay the state the value of any benefits it paid out2
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The answer is found in the Employment Protection (Recoupment of Jobseeker’s
Allowance and Income Support) Regulations 1996. And it's answer ‘B’ — although
the employer doesn’t get a partial ‘get out of jail free’ card at the taxpayer’s
expense. Here's how it works.

At the end of the remedies hearing, the tribunal will record the ‘prescribed

period’ - which is just the period between the date of dismissal and the date of the
remedies hearing. It will announce the total of the compensation award, and also
state the amount of loss of earning which arose during the prescribed period (i.e.

past loss of earnings).

The employer must pay the amount which exceeds the prescribed element to the
claimant immediately. The DWP then sends a ‘recoupment notice’ to the employer,
saying how much the Claimant received in state benefits. The employer pays that
amount back to the DWP, and the rest to the Claimant.

Let's look at an example. Amy’s total award is £25,000, and she received
£5,000 universal credit while unemployed. The tribunal identifies the prescribed
period as being from 15 January (when she was dismissed) to 31 October (the
date of the hearing). The compensation for that period is £8,000 - that is the
prescribed element. The employer will have to pay Amy £17,000 now, and hold
£8,000 until it receives a notice from the DWP. In a few weeks, the notice from the
DWP arrives, saying it reclaims £5,000 (the amount of the universal credit paid
out to Amy). The employer must then pay £5,000 to the DWP and the remaining
£3,000 to Amy. As a result, she receives £20,000 in total.

An important point about recoupment is that it does not apply to settlements. So it
is in the interests of both sides to seftle compensation so that there is no recoupment
on the amount received. This is an important point in the process of negotiation

for a settlement, and parties often agree to split the difference on the amount that
would have been recouped. In the example above, with Amy, the £5,000 that
would have been handed back to the DWP can be split, so that Amy gets £2,500
more in her pocket, and the employer pays £2,500 less.

Penalties

A claimant who has not received their employment tribunal award from the
employer can ask the Department for Business, Energy and Industrial Strategy
(BEIS) to impose a penalty for non-payment of a tribunal award of 50% of the sum
owed. Like a parking fine, the fine can be reduced by 50% for prompt payment
within 14 days.

BEIS also runs a scheme for the public naming of employers who fail to pay the
penalty.

Penalties are payable to the government, not to the claimant, and the threat of a
fine and public naming persuades some employers to pay.

This is separate from penalties under section 12A of the Employment Tribunals Act
1996 that give a tribunal power to impose a financial penalty where breach of

a worker’s rights has ‘aggravating features’. That power is also set at 50% of the
award to the worker, and again it is payable to the government. It applies not just
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to unfair dismissal but also to the range of employment rights. In practice, few such
penalties have been awarded.

Other remedies

In certain circumstances, there is the possibility of an employee applying for interim
relief - particularly in whistleblowing cases. | dealt with that in Module 9.

Failure to comply with the duty of collective consultation in cases where 20 or more
employees are to be made redundant can lead to a protective award of up to 90
days’ pay. | discussed this in Module 7. The Employment Rights Bill proposes to
double the maximum award to 180 days’ pay.

There is also an analogous duty to consult during a TUPE transfer, with similar
penalties, and we looked at matters relating to TUPE in Module 8. The proposed
Employment Rights Bill increase in the award payable for breach of redundancy
consultation rules does not extend to TUPE cases.

Discrimination

Awards for financial losses in discrimination claims are unlimited - there is no
statutory cap.

A compensation award can be made against both the employer and any person
who has committed the acts of discrimination, for example, the individual who
harassed the claimant or the manager who failed to carry out a grievance
procedure.

In discrimination claims, there are four broad categories of compensation:
1. Compensation for financial losses

2. 'Injury to feelings’ awards

3. Personal injury awards

4. Interest

Unlike awards for unfair dismissal, there is no basic award in a discrimination
case.

Declarations and recommendations

As well as awarding compensation, tribunals have the power under s124 EqA
2010 in discrimination claims to:

* make an order declaring the rights of the complainant and respondent in
relation to the act to which the complaint relates

e recommend that the respondent takes, within a specified period, specified steps
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for the purpose of obviating or reducing the adverse effect on the complainant
of any act of discrimination to which the complaint relates.

These remedies are not used often, normally because the Claimant has left the
Respondent’s employment by the time the claim is heard. In the case of continued
employment, however, the power to make a recommendation can be important.

Compensation

The bulk of a tribunal’s award is usually for loss of earnings. This is assessed in
the same way as we discussed earlier for unfair dismissal, except it is very rare

to have a reduction for contributory conduct. Claimants have a similar duty to
mitigate their losses. In discrimination cases, tribunals tend to be more sympathetic
to employees’ claims that they will have difficulty obtaining further employment -
particularly if they have developed psychological problems because of bullying or
harassment. In some cases, tribunals will award a loss of earnings for many years
info the future.

Injury to feelings

Section 119(4) of the EgA 2010 expressly states that ‘an award of damages may
include compensation for injured feelings (whether or not it includes compensation
on any other basis)’. This is the opposite of the position in unfair dismissal claims,
where there is no possibility of an award for injury to feelings.

The aim is to reflect the degree of hurt felt by the claimant because of the
discrimination. The precise nature of the feelings will vary but could include
anxiety, fear, grief, humiliation, bitterness, stress or depression.

It is the effect on the claimant that tribunals will look at. This part of any award is
meant to compensate them for their hurt and distress rather than being directed at
punishing the wrongdoer.

How much? Assessing injury to feelings is often little more than guesswork,
although the Court of Appeal set out clear guidelines in Vento v Chief Constable

of West Yorkshire (No.2) [2003] ICR 318. That case sets out three rough award
‘bands’ (updated each year for inflation).

The bands, for claims presented on or after 6 April 2025 are as follows:
® alower band of £1,200 to £12,100 (less serious cases);

® a middle band of £12,100 to £36,400 (cases that do not merit an award in
the upper band); and,

* an upper band of £36,400 to £60,700 (the most serious cases).

In Graham v Eddie Stobart [2025] EAT 14, a £10,000 injury to feelings award
was reduced to £2,000 for lack of evidence of actual distress. Tribunals look at
what the claimant says, how long the distress lasted, and the effect on their life.
This guidance helps with valuing claims and negotiating settlement.
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A tribunal will also sometimes award ‘aggravated damages’. This is where a
claimant’s sense of injury is ‘justifiably heightened by the manner in which the

employer did the wrongful act’ - Commissioner of Police for the Metropolis v Shaw
[2012] IRLR 291.

Personal injury

Injury to feelings usually covers upset and stress. But if the employer’s actions
caused the claimant to develop clinical anxiety or depression, there can be
a separate award for personal injury. This must be backed up with medical
evidence.

If both awards are made, the tribunal must avoid paying twice for the same harm,

as confirmed in HM Prison Service v Salmon [2001] IRLR 425.

Interest

Any discrimination award to the claimant is subject to interest (unlike unfair
dismissal awards, on which past interest cannot be ordered).

For injury to feelings, interest runs from the date of the discriminatory act up to
the date of the remedies hearing. For current financial loss, interest is calculated
from the halfway point between the act of discrimination and the hearing. Both
are calculated at 8% simple interest per annum. There is, of course, no award of
inferest in relation to future financial loss.

Tax

Where there is an award for a discriminatory dismissal, it will be subject to the
same rules as | have explained in relation to unfair dismissal. The first £30,000 is
tax free, and the excess is taxable at the claimant’s marginal rate of tax. Where
there is an award for matters other than dismissal, such as a discriminatory
decision not to promote someone, it is not subject to tax.

Where an award or part of it is taxed, the tribunal performs a grossing-up process,
as described for unfair dismissal. This ensures the employee receives the intended
net sum after tax.
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MODULE 17:

SETTLEMENT AND
TIME LIMITS

In this session, we'll focus on the legal framework around settlement and time limits.
We'll explore how claims can be settled, whether through a formal settlement
agreement, Acas conciliation, or directly at tribunal, and examine the strict rules
governing limitation periods for bringing claims. We'll cover how to calculate time
limits, including the effect of Acas Early Conciliation. Then next week, in Module
18 (which takes over where this one leaves off) we'll look at what happens affer a
claim is issued.

Settlement

It would be bizarre if employees could be pressured into signing away their rights,
for example ‘if you want this job, you need to sign away your right to claim unfair
dismissal as a condition of being given the job in the first place’, or “We're not going
to pay over your final salary payment unless you sign this settlement agreement’.

To stop this, any clause that tries to remove statutory employment rights is void unless
the agreements meet one of three exceptions: a written sefflement agreement, an
Acas COT 3, or a tribunal settlement recorded in an order.

We'll look at each in turn.

(1) Settlement agreements

The first way of settling an employee’s claims is to enter into a formal settlement
agreement.

According to section 203 of the ERA 1996 (and section 147 of the EgA 2010), the
requirements for the seflement agreement to be effective are as follows:

® |t must be in writing.
® |t must relate to the particular proceedings.

* The employee must have received advice from a relevant independent adviser
as to the terms and effect of the proposed agreement and, in particular, its effect
on the employee’s ability to pursue a claim before an employment tribunal.
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* A relevant independent adviser is defined as a qualified lawyer, an advice
centre adviser or a trade union official who is certified as competent to give
advice. There is currently a proposed amendment to the Employment Rights
Bill which will also allow HR Professionals with CIPD certification to sign off a
setlement agreement.

* The adviser must be covered by professional indemnity insurance.
® The adviser must be identified in the agreement.
* The agreement must state that the above requirements are satisfied.

Most claims can be seftled by a settlement agreement. A notable exception is the
duty to inform and consult on collective redundancy, which must be settled through

Acas on a COT3.

After the employer circulates a draft, the employee’s adviser most usually focuses on
the compensation figure, confidentiality terms, and any repayment clause.

Employers typically pay between £500 and £800 plus VAT toward the employee’s
legal costs; this figure can sometimes be a main sticking point.

Spreading the settlement over instalments can ease employer cash flow and
encourage observance of the terms until the last payment.

(2) Settlement through Acas

Under section 18 Employment Tribunals Act 1996, Acas officers may conciliate
before or after a claim and record any agreement on a COT3 form, which sidesteps
the formalities of a written settlement agreement.

Acas will tell the tribunal that the parties have settled. In theory, conciliation officers
will not rubberstamp an agreement reached between the parties; Acas must have
played some part in bringing that agreement about. In practice, they often will —
but it's best to leave a small aspect of any agreed settlement unresolved for Acas to
facilitate, such as whether the payment should be made within 21 or 28 days.

Obscure point here: Acas only has the power to settle claims which are, or could
be the subject of tribunal proceedings. That means you can’t use a COT3 to tidy up
claims which couldn’t form part of a tribunal claim, such as personal injury claims
which don't flow directly from discrimination.

The big advantage of using Acas is that it's free. Employers don’t need to pay for
their own lawyer, and they don’t need to contribute to the cost of the employee’s
independent adviser. The disadvantage is that it's generally quite slow — Acas
caseworkers are overworked and they prioritise cases with imminent deadlines.
Don't expect Acas to return your call within a few hours, or chase the other side the
same day. Also don't expect your caseworker to work a full 40 hour week. They
might, but they might also be p/t and not always available to speak.
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(3) Settlement via the tribunal

Settlement during a tribunal hearing are sometimes formalised by a consent order,
which records a finding. This triggers the recoupment rules, where any benefits
received by the employee have to be repaid to the state. Or sometimes a ‘Tomlin
order’ is used, which suspends the claim on confidential terms and avoids recoupment.

By the way, the actual word always used, rather than ‘suspend’ the claim, is ‘stayed’
(England & Wales) or ‘sisted’ (Scotland).

Time limits

Claims in the civil courts (for tort and breach of contract) have a six-year limitation
period set out in the Limitation Act 1980. We're not looking at that today; we're
looking at the much, much shorter limitation periods in employment tribunal litigation.

Time limits go to the tribunal’s jurisdiction to hear a claim, and they cannot be
waived just because a respondent doesn’t notice them, or decides not to rely on the
fact that they are out of time. If a claim is out of time, the tribunal will refuse to hear
the claim — whether the Respondent noticed it or not.

Currently, most tribunal claims must be presented at the tribunal within three months
of the act — whether that's dismissal, harassment etc - about which the employee is
complaining.

There are big changes on the way in this area. Section 149 of the Employment
Rights Bill increases time limits for making claims in employment tribunals from three
months to six months. It covers the ERA, TULRCA, the WTR, TUPE, the Equality Act
and everything else you could think of. Except for one thing. Bizarrely, it doesn't
currently include The Employment Tribunals Extension of Jurisdiction (England and
Wales) Order 1994 - which covers claims for breach of contract after employment
has finished. | discussed this in my first seminar on the Employment Rights Bill as part
of the Employment Rights Bill update service back in March. This seems to mean that
the time limit for contract claims will remain 3 months.

Obviously, it will lead to more claims. Some claims will be avoided, where an
employee has longer to seek a resolution through agreement, or by pursuing an
internal grievance/appeal, and they don’t have to rush to get their tribunal claim
form in. But many other employees will bring a claim where they otherwise wouldn't
have done. That includes employees previously who miss the short three-month
deadline, perhaps because of stress, or perhaps just because they didn’t know about
the three month time limit. Overall, it's going to lead to more claims.

Time limits are always adjusted to take account of Acas Early Conciliation. This
will continue to be the case when time-limits are extended to six months. Because
Early Conciliation pauses the clock, the real deadline is always a bit later than the
statutory three or six months.

Time limits for unfair dismissal, and many other claims, are strictly enforced and there
is no margin for error. If a tribunal decides that the claim could have been submitted
in time, it doesn’t whether it was submitted one minute or one month late. In Beasley
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v National Grid Electricity Transmissions UKEAT/0626/06, the claimant sent his
claim by email at 11:44 pm on the last day but mistyped the email address. The
email was returned undelivered one minute later. He resent it to the correct address
at midnight, and it was received by the tribunal 88 seconds after midnight. The EAT
held that the claim form was late and that it had been reasonably practicable for Mr
Beasley to have submitted it on time, so didn't allow the claim to proceed. As we'll
see, tribunals take a more relaxed approach in discrimination claims.

Calculating time limits for an unfair dismissal claim

| will refer to time-limits in their current form for the purposes of examples during
this module. So, for an unfair dismissal claim, the claim form must normally be
presented to an employment tribunal before the end of three months, beginning with
the effective date of termination (EDT). The EDT is included in calculating the three
months. So, if the EDT is 12 February, the claim must be presented by 11 May,
according fo section 111 of the ERA 1996. In effect, the deadline for presentation
is three months less a day.

Calculating time limits for deduction from wages claims

Under section 23(3) of the ERA 1996, for deduction from wages claims, the three
month limit starts to run from the last date in any ‘series of deductions’, but this is
subject to a two-year backstop — meaning that wages claims cannot normally go
back for more than two years in a tribunal. Most unpaid wages claims could also be
brought as breach of contract claims in the small claims court, where the employee
can go back six years.

Calculating time limits for discrimination

For discrimination claims, the three-month clock starts to run when the act complained
of was done. But under section 123 of the EgA 2010, there are three additional
points to bear in mind:

1. Where an unlawful act is attributable to a term in a contract, it is to be treated as
extending throughout the duration of the contract.

2. Any conduct extending over a period is treated as done at the end of that period.

3. A deliberate omission is treated as done when the person in question decided
upon it.

In Hendricks v Metropolitan Police Commissioner [2003] ICR 530, the Court of
Appeal said that a general culture of discrimination will amount to an ongoing
situation, or an ‘act extending over a period’. Accordingly, if the last act of
harassment fell within the three-month period, a claimant can claim in respect of acts
of harassment extending back over many years.

But tribunals do draw a distinction between a continuing act of discrimination, and
a one-off act with continuing consequences. That distinction is important for time
limit purposes. With the former - a continuing act of discrimination - all the acts are
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treated as being done at the end of the period of the discrimination, which means
they're all likely to be within time. With the latter - a one-off act with continuing
consequences — the three-month time limit runs from the one-off act, and the fact there
might be ongoing consequences doesn’t reset the time limit.

An example of the former is Hale v Brighton and Sussex University Hospitals NHS Trust
(UKEAT/0342/18). In that case, the EAT held that an entire disciplinary procedure
amounted to conduct extending over a period rather than a one-off decision to
instigate disciplinary proceedings, with ongoing consequences. That meant that the
claim brought within three months of the end of the disciplinary process was within
time.

Contrast that with an example of the latter. In Parr v MSR Partners LLP [2022] IRLR
528, the claimant was an equity partner a firm of accountants. He was demoted
to a salaried partner when he reached the default retirement age of 60. Several
months later, the firm sold part of its business and merged with another firm. When
the claimant was told that as a salaried partner he would not benefit from the
proceeds, he brought an age discrimination claim. He estimated that his share of
the proceeds would have been almost £3 million. He argued that the demotion was
a continuing act because he remained demoted. The Court of Appeal held that
there had been a one-off act with continuing consequences. In both cases — either
dismissal or demotion - an employee might suffer loss of pay and pension for the
rest of his or her life. If the claimant had simply been dismissed on the date he was
demoted, time would have run from that date. There was no logical reason for
treating a demotion differently

Equal pay claims

Under section 129 of the EgA 2010, equal pay claims in the employment tribunal
must be brought within six months of the end of employment. However, employees
can get around that. If you remember from module 11, an equal pay claim works by
inserting an ‘equality clause’ into all employees’ contracts. That means that an equal
pay claim can also be brought, with a six year time limit, in the civil courts - Abdulla
& Ors v Birmingham City Council [2012] UKSC 47. There are disadvantages,
including that the Claimant will normally be liable for the Defendant’s legal costs,
but they can still bring the claim within six years.

Statutory redundancy pay

According to section 164 of the ERA 1996, claims for a statutory redundancy
payment must generally be made within six months of the termination of employment,
although there is the discretion to extend time for a further six months if it is just and
equitable to do so.

But under section 164(1)(b) of the ERA 1996, if an employee has written to their
employer asking for a redundancy payment within the six-month period, they retain
their right to a redundancy payment even if a claim has not been issued in the
employment tribunal.
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Contractual claims

A contractual claim (including a claim for contractual redundancy payments) must
be brought in the employment tribunal within three months of the effective date
of termination of employment. There is a discretion to extend time if it was not
reasonably practicable to present the claim within three months, according to article
7 of the Employment Tribunals Extension of Jurisdiction (England and Wales) Order
1994.

However, an employee remains entitled to bring a contract claim in the county court
or High Court, where the normal limitation period of six years will apply.

Those are the basic time limits. Let's talk about how they get extended by Acas Early
Conciliation, and then we'll discuss other types of extension.

Acas Early conciliation

When is early conciliation required?

In most cases, claimants are not allowed to present their claim until they have
complied with the early conciliation process. This involves telling Acas about their
potential dispute. Once the claimant has done that, a conciliation officer will contact
them. But there is no obligation on either side to cooperate with the conciliation
process.

If the conciliation process succeeds, then settlement occurs via a COT3 agreement.

If the conciliation process fails (either because one side isn't interested, or because
they can't reach a deal within the six weeks that Acas has to facilitate a seflement),
the conciliation officer issues a certificate saying that early conciliation has failed.

The crucial point is that a claimant can only present a claim if they have received the
certificate from Acas stating that conciliation has failed.

Early conciliation is required before commencing almost all claims in the employment
tribunal. There are a few limited exceptions, such as employer contract claims and
applications for interim relief in whistleblowing and trade union automatic unfair
dismissal cases, but those are few and far between.

Time limits and early conciliation

Starting early conciliation effectively ‘stops the clock’ for limitation. Section 207B of
the ERA 1996 provides two simple but unwieldy rules that achieve this:

e The day the conciliation form is presented to Acas is Day A.
e The day the conciliation officer’s certificate is received by the Claimant is Day B.

e Rule 1: The period from the day after Day A to Day B does not count in calculating
the relevant limitation period (s207B(3) of the ERA 1996).

© 2025 EMPLOYMENT LAW SERVICES LTD 227
PLEASE SEE DISCLAIMER AT WWW.VIRTUALEMPLOYMENTLAWACADEMY.COM/TERMS



TRANSCRIPT | VIRTUAL EMPLOYMENT LAW ACADEMY | 2025

e Rule 2: Once you've applied rule 1, if the new limitation period would expire during
the period beginning on Day A and ending one month after Day B, then it is further
extended fo expire one month affer Day B instead (s207B(4) of the ERA 1996).

Those two rules are sequential, not alternative (Booth v Pasta King UK Ltd
ET/1401231/2014). So you apply rule 1, and then you apply rule 2.

We're going to look at two examples. For both, | have assumed that we are working
within current UK time limits of three months — not the extended six month time limits
proposed in the Employment Rights Bill. I'll talk you through the first one. Then | want
you fo have a go at the second example yourself.

1. C's last day of employment is 10 September.

2. The last day for C to bring an unfair dismissal claim is 9 December.
3. C submits Early Conciliation form on 7 December (Day A).

4. The clock stops on 8 December (the day after Day A).

5. C’s former employer refuses to participate in EC and C receives the EC certificate
by email on 29 December (Day B).

What do you think the new limitation date is@

Under rule 1, the time limit is extended by the period beginning with the day after
Day A (8 December) and ending with Day B (29 December). There are 22 days
between 8 December and 29 December. So the original time limit of 9 December is
extended by 22 days to 31 December.

We then turn to rule 2. Is that new limitation date of 31 December during the period
beginning with Day A (7 December), and ending one month after Day B2 Remember
Day B is 29 December, so one month after is 29 January. Does the new limitation
date of 31 December fall during the period between 7 December and 29 January?
Yes. Accordingly, under step 2, the deadline is extended to one month after Day B,
i.e. to 29 January.

Another example:

1. C's last day of employment is 10 April.

2. The last day for C to bring an unfair dismissal claim is 9 July.
3. C submits Early Conciliation form on 31 May (Day A).

4. The clock stops on 1 June (the day after Day A).

5. C’s former employer agrees to participate in EC but no agreement is reached. C
receives the EC certificate by email on 30 June (Day B).

What do you think the limitation date is@

The period between the day after Day A (1 June) and Day B (30 June) is 30 days.
The time limit is extended under step 1 by those 30 days, so extended from 9 July
to 8 August.
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We then look at rule 2. Is 8 August within the period beginning with Day A and
ending one month after Day B2 Day A is 31 May. A month after Day B is 30 July.
Is 8 August within the period 31 May to 30 July2 No. 8 August is more than one
month after day B. Rule 2 therefore does not apply, and the limitation remains simply
as extended by Step 1, i.e. 8 August.

Simple, righte

So we now know when the limitation period expires. Three months (soon to be six
months) plus the Acas Early Conciliation extension. But even when that time limit is
missed, there are escape clauses for Claimant.

Extensions of time

Depending on the type of claim, the tribunal has one of two discretions to extend
time: the 'not reasonably practicable’ test, and the ‘just and equitable’ test.

The ‘not reasonably practicable’ hurdle, where the Claimant has to establish it wasn't
reasonably feasible to present their claim within the correct time limit, is hard for a
claimant to meet. The ‘just and equitable’ test is more relaxed.

Let's look at each of them in turn.

‘Not reasonably practicable’

The tribunal can extend time if it was ‘not reasonably practicable’ to present the claim
within the three-month time limit (extended according to the Acas Early Conciliation
rules), and the claim has been presented “within such further period as the tribunal
considers reasonable” (s111 ERA 1994).

This discretion applies to unfair dismissal claims, from which nearly all the relevant
case law arises. However, the same test and related case law apply to other claims
under the ERA 1996, including unlawful detriments (for example, for whistleblowing),
deduction from wages, and rights to time off work. It also governs claims for breaches
of the Working Time Regulations 1998 and contractual claims brought in the tribunal.
But for ease, I'm going to talk about it in the context of unfair dismissal claims.

A late claimant must persuade the tribunal that:

* it was not reasonably practicable for the claimant to have presented their claim
in time

* it was eventually presented within a period which was reasonable
The burden of proof is on the claimant.

‘Reasonably practicable’ means ‘Reasonable feasible’ - Palmer v Southend-on-Sea
Borough Council [1984] ICR 372.
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Ignorance of rights or of the time limit

A claimant who says that they didn’t know about the right to make an unfair
dismissal claim will need to explain what they did to find out if they had any legal
claims, and how they eventually found out. The tribunal will decide whether the
ignorance was reasonable - Porter v Banbridge [1978] ICR 943. Judges will now
often ask why a dismissed employee did not simply search “What are my rights?’
on the infernet.

Ignorance of the three-month limit (as opposed to ignorance of the right to bring a
claim at all) won't lead to an extension of time, because once a potential claimant
knows they can theoretically claim unfair dismissal, they are expected to find out
what the time limits are for doing so - Trevelyans (Birmingham) Ltd v Norton [1991]
ICR 488.

Ignorance of a fact that is ‘fundamental’ to the claim will usually excuse late
presentation if the initial ignorance was itself reasonable. To take an extreme
example, if an employee believed a redundancy situation was genuine, but found
out after the time limit had expired that the employer had immediately recruited
someone to replace her, then that would very likely mean that it wasn't reasonably
practicable to present the claim within time.

Reliance on incorrect advice

A claimant is not allowed an extension of time because they relied on a lawyer, or
another specialist adviser, who got the time limit wrong. The tribunal will say it was
reasonably practicable to present the claim within time — they just messed up. The
‘Dedman principle’ — from Dedman v British Building and Engineering Appliances
Ltd [1974] ICR 53 — states that a claimant cannot rely on the fault of professional
advisers in not giving the claimant such information as they should reasonably, as
professionals, have given the claimant. Instead they should sue their advisers for
negligence.

For example, in BLISS Residential Care Ltd v Fellows [2023] EAT 8 the newly-
qualified solicitor for the claimant sent the claim form in an unfair dismissal case to
the wrong tribunal office, and then re-sent it by post so that it arrived after the time
limit had elapsed. The EAT held that it had been ‘reasonably practicable’ for the
complaint to have been presented in time — even junior solicitors should understand
the basics in relation to time limits. The mistake was the solicitor’s, but it was the
Claimant’s case that was dismissed.

In general, it makes no difference whether the advice came from a solicitor or
someone else — an employment law consultant, for example, or Citizens Advice
advisor or trade union representative — as long as the adviser should know the
applicable time limit. In Alliance & Leicester plc v Kidd (UKEAT/0078/0), a trade
union representative wrongly advised Ms Kidd that time for lodging an unfair
dismissal claim ran from when her internal appeal to her employer had been
rejected. The correct position is that time runs from the EDT. The EAT said that it
was reasonably practicable to present the claim within time, despite the union
representative’s bad advice, and so no extension of time could be granted.
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The position is different if the adviser is not a professional adviser. So wrong
advice on time limits from tribunal staff or Job Centre staff might be an acceptable
excuse entitling a claimant fo an extension of time, as was the case in Marks &

Spencer v Williams-Ryan [2005] ICR 1293.

Claimant’s personal circumstances

A claimant’s disability, or illness, can mean it is not reasonably practicable for
them to make a claim in time. A tribunal will usually expect to see supporting
medical evidence and an explanation of the difficulties that stopped the claimant
from acting sooner. Simply being ‘stressed’ (rather than having clinical anxiety or
depression) is unlikely to suffice.

In Cygnet Behavioural Health Ltd v Britton [2022] IRLR 906 the claimant presented
his claim 62 days after the time limit had expired. He claimed that, owing to

his dyslexia, depression and an on-going professional investigation, it was not
reasonably practicable for him to have been aware of the time limit. The EAT didn't
agree, and held that despite his health issues, it was reasonably practicable for
him to make himself aware of the time limits.

Internal appeals

The effective date of termination runs from the date of dismissal and not the
outcome of any appeal process unless the contract specifically provides for the
employee to remain employed pending the appeal. This can catch out a claimant
who is waiting for a protracted appeal process to conclude before making a claim,
as was the case in Palmer. The fact the employee got the time limit wrong does
not mean it wasn’t reasonably practicable to get the claim in on time. They just
got it wrong.

Problems with presenting the claim

If a letter is sent by firstclass post, the law presumes it will arrive on the second
day after it was posted (excluding Sundays and bank holidays). If it arrives later
due to postal delays, an extension of time will normally be granted. In Consignia
plc v Sealy [2002] ICR 1193, an extension was granted because of postal delay.
Ironically, the claimant was a postman and the employer opposing his application
for an extension of time was the organisation responsible for the postal delay!

The same guidelines apply, in principle, to the electronic submission of claims. In
Initial Electronic Security Systems Ltd v Avdic [2005] ICR 1598, the EAT held that
a claimant who had emailed her claim form to the tribunal eight hours before the
expiry of the time limit was entitled to assume that it would arrive within an hour, in
the absence of any indication that it had not been sent or delivered.

But don't rely on extensions if you leave it to the last minute; tribunals can be
inconsistent and decide that you should have tried to present the claim earlier, so it
was feasible to present it within time.
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‘Such further period as is reasonable’

Under section 111 of the ERA 1996, if an extension of time is granted, it will only
be for such further period as the tribunal considers reasonable beyond the initial
three-month period. The mere fact that it was not reasonably practicable to present
the claim within three months does not give Claimants an indefinite period of time
in which to do so.

(2) ‘Just and equitable’ extensions of time

This wider approach to extending time applies to claims under EgA 2010 (for
example, discrimination, victimisation and harassment), the various regulations
protecting fixedterm employees, parttime workers and agency workers, and
redundancy pay claims under section 164 of the ERA 1996.

The tribunal’s discretion is very wide. They will consider:
e the length of and reasons for the delay; and,

® most importantly, whether the delay has prejudiced the respondent’s ability to
investigate the claim and/or respond to it effectively

The second point is part of the ‘balance of prejudice’ test: does the disadvantage to
the claimant (from not being allowed to pursue their claim) outweigh the disadvantage
to the respondent (caused by the delay)2 For this reason, a respondent opposing
a late claim should try to present evidence showing that the delay has led, for
example, to relevant documents being lost or key witnesses becoming untraceable
or unable to recall events. In the absence of any such disadvantage, an extension of
time may be granted even if there is no good reason for the lateness.

Given the wider nature of the ‘just and equitable’ discretion over the harsher ‘not
reasonably practicable’ test, a tribunal is more likely to be sympathetic to a claimant
who relied on incorrect advice from a solicitor or other professional adviser.
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MODULE 18:

EMPLOYMENT
TRIBUNAL PROCEDURE

In this module, we're going to look at how a Claimant starts a claim, how the
employer responds to the claim, and examine the tribunal’s initial sift of the case.
We'll then discuss case management issues, focusing on amendments to the ET1
and ET3, strike out and deposit orders, disclosure, bundles, witness statements, and
schedules of loss. Next, we'll look at procedure at the final hearing, and costs,
applications to the tribunal to reconsider its judgment, and how to appeal to the EAT.
We'll finish up with a very brief look at judicial mediation and judicial assessment.

The Employment Tribunal Rules

The preparation and conduct of cases in the employment tribunal is governed by the
Employment Tribunal Procedure Rules 2024.

Rule 3 obliges tribunals to handle cases fairly and justly (it's known as the ‘overriding
objective’). The tribunal must put parties on an equal footing, keep procedure
proportionate, avoid unnecessary formality, minimise delay and control cost.

The rules also say that parties are required to cooperate with each other.

Starting the claim

The claim form

A claim begins when the Claimant files an ET1. Early conciliation is compulsory
first. The ET1 gives the parties’ details and outlines the claim; most professional
representatives attach separate grounds of complaint.

Errors on the claim form

The tribunal will reject any ET1 that lacks the parties’ details, early conciliation
information or bare details of the claim. A mismatch between names on the EC
certificate and the ET1 is usually fatal unless the error is minor. The Claimant will
have to refile their ET1, but often the delay while the tribunal processed the original
ET1 means the claim will now be out of time.
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Submitting a claim online is the best way of presenting it to the tribunal. But time
limits are strictly enforced. In Miller v Community Links Trust (UKEAT/0486,/07),
which we mentioned last week, a claim ‘submitted’ on the ET website at 23:59:59
on the last day of the three-month time limit was received nine seconds later, at
00:00:08. It was rejected as being out of time.

The ET1 can also be delivered as a hard copy, either by hand or by post, to the main
tribunal central offices. As of 2025, it can no longer be presented by email, unless
the online submission system is down.

Responding to the claim

The Respondent has 28 days from when the tribunal posts the claim form to it to
lodge an ET3. The form must give the Respondent’s name, address and say whether
the claim is resisted; grounds of resistance are usually attached. Late or incomplete
ET3s are rejected unless an extension of time is granted. If the Respondent wants
extra time fo present its response, it must apply to the tribunal in writing for that
extension of time. If the time limit has already expired, the Respondent must also
submit a draft of the response that it wishes to present or an explanation of why that
is not possible.

Effect of no response

If no valid ET3 is sent in within the 28 days (or any time extension granted), the
judge may issue judgment against the Respondent, ask for more information or list a
hearing where the Respondent’s role is strictly limited.

Initial sift

Once the ET1 and ET3 have been lodged, a judge conducts an initial ‘sift’ of the
case. Hopeless claims or defences are flagged for possible strike out. Otherwise,
the judge will make either list a preliminary hearing to consider case management
or list a final hearing. The judge may also propose judicial mediation or other forms
of dispute resolution.

The judge will allocate cases to one of three ‘tracks’:

1. Short track cases include simple money claims, such as unpaid wages or notice
pay. They are usually immediately set down for a one- or two-hour final hearing.

2. Standard track cases, for unfair dismissal claims, are given a one- or two-day
final hearing with standard case management directions. These typically include
serving a schedule of loss, disclosure of documents, preparation of a final hearing
bundle and exchange of witness statements.

3. Open track cases cover other claims, including those that are more complex,
for example, discrimination or whistleblowing cases. A preliminary hearing will
usually be listed to consider case management in detail.
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Case Management

Tribunals have wide powers to manage their own procedures, although they are
governed by the overriding objective to deal with cases justly. The overriding
objective plays an important part in the tribunal’s thinking, and parties often quote
the overriding objective to back up their arguments when something is disputed.

Tribunals can make directions, or vary or cancel earlier directions, either following
the application of a party or of their own initiative (under rule 29). Rule 31 provides
that a party applying for a case management order must tell the other parties that
any objections to the application should be sent to the tribunal ‘as soon as possible’.
Under rule 90, each party must provide all other parties in the claim with a copy of
all its communications to the tribunal (except witness summons applications under
rule 32).

Preliminary hearings

Either side can ask for a preliminary hearing, or a judge might just decide to hold one.
At a preliminary hearing, the tribunal may do any of the following (under rule 52):

® conduct a preliminary consideration of the claim with the parties and make
case management orders

® decide any preliminary issue
e consider whether a claim or response (or any part) should be struck out
® make a deposit order

* explore the possibility of seflement or alternative dispute resolution (including
judicial mediation)

Preliminary issues commonly include:
* whether an out-oftime claim should be allowed to proceed
e the disputed employment status of a Claimant

* whether a Claimant in a disability discrimination claim was in fact disabled

Amending the ET1 and ET3

An application to amend must be made to the tribunal, ideally in advance of any
hearing, with the precise amendments (and the reason for them) set out in writing.

When considering an application to amend the claim, the tribunal applies the Selkent
criteria (from Selkent Bus Co Ltd v Moore [1996] ICR 836). It balances the hardship

to each side of granting or refusing the change. It considers:

* The type of change: is it just a clerical fix, extra detail for existing facts, a new
legal label for those facts, or new facts that fundamentally alter the case?
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® Whether any added claim is in time, and if not, whether the limit should be
extended?

* When and how the request was made and why it was late. A major change
close to the hearing is likely to be refused as unfair to the other side.

Strike out and deposit orders

Rule 38 lets a tribunal strike out all or part of a claim or response that is has no
reasonable prospect of success, breaches rules or orders, has been allowed to
stagnate, or can no longer receive a fair hearing. A preliminary hearing is usually
needed unless the point is obvious, for example an unfair dismissal claim where the
Claimant has under two years service.

Strike out is a last resort. It is very rare for a tribunal to strike out cases for rudeness
towards the judge or the other side. In Smith v Tesco Stores [2023] EAT 11, the
EAT make it clear that “tribunals of this country are open to the difficult”, not just to
reasonable and cooperative litigants.

Breaches of directions are normally first met with an ‘unless’ order. Failure to comply
then triggers strike out.

Where a party says the other side’s case is weak, the tribunal asks whether it has ‘no
reasonable prospect of success’. If key facts are disputed, strike out is very unusual,
particularly in discrimination and whistleblowing cases.

A frequent alternative is a deposit order. Here the test is ‘litfle reasonable prospect
of success’ and the judge may require up to £1,000 for each weak allegation. Non-
payment leads to strike out; payment allows the point to proceed but the Claimant is
likely to be ordered to pay legal costs if they continue to litigate the point and lose.
Many parties withdraw once faced with a deposit order and its implied judicial
warning.

In practice, a representative seeking to block their opponent’s case will apply for
both: for strike out — or, failing that, a deposit order — knowing that the strike out
application is impossible to win in all but the most clearcut cases.

Disclosure

Each side must give its opponent every document that helps or harms its case and
must keep producing fresh material that later comes to light.

If a document is requested and refused, the party may seek a rule 33 order for
specific disclosure. The judge grants it only if the material is relevant and necessary
and will not allow a fishing expedition (Canadian Imperial Bank of Commerce v
Beck [2009] IRLR 740).

In discrimination claims the tribunal is readier to compel disclosure of statistics, as
shown in West Midlands Passenger Transport Executive v Singh [1988] IRLR 186.
It asks whether the evidence:
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® may assist, even if it cannot prove, the claim

e could reveal a pattern of less favourable treatment

* confirms or contradicts the employer’s stated policy of equality
* suggests bias where members of one group seldom succeed

Parties can withhold documents under the same principles that apply in civil courts —
namely legal professional privilege and litigation privilege. That's a very technical
area and I'm not going to go info today unless you ask me in the Q&As, but my
book ‘The 3Ps’, which is free to access for HR Inner Circle members and available on
Amazon for non-members, covers ‘without prejudice’, ‘protected’ and ‘privileged’
conversations.

Rule 33 allows the tribunal to order any person in Great Britain to provide disclosure
or inspection of a document.

Bundles

The parties will be ordered to agree a joint bundle for the final hearing. Preparation
of the bundle is usually the responsibility of the represented party if the other party
is acting in person, or the Respondent if both/neither sides are represented. In all
cases, the parties are expected to cooperate and agree the contents. A document
should only be included if a party intends to refer to it (in submissions or evidence)
at the final hearing.

Tribunals prefer to have one bundle with a contents page and page numbers. The
usual order is to paginate with the ET1, ET3 and other tribunal documents at the
beginning, followed by the documents in chronological order. The witness statements
should be kept separate to make it easier to cross-refer between the bundle and the
statements.

This brings us onto the subject of witness statements.

Witness statements

In England and Wales, the standard practice is to exchange witness statements
simultaneously after the bundle has been finalized, and for the statements to be
taken as read at the final hearing. Simultaneous exchange means that neither party
can ‘steal a march’ on the other by examining their witness statements first, and
then tailoring its own accordingly. In Scotland, the current position is that witness
statements aren’t used or exchanged, although that's likely to change soon.

The tribunal may refuse to permit supplementary questions at the final hearing, so the
statement should cover all relevant matters in appropriate detail.

If the other party’s witness statements contain new allegations that were not raised
in their statement of case, it is usually sensible to serve a supplementary witness
statement in response.
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Witness orders

Rule 34 lets a tribunal order any person in Great Britain to attend and give
evidence or produce material. If a key witness will not attend or their employer
refuses release, apply for a witness order. The request need not be sent to the other
side (rule 90) but any order is served on them.

The judge grants the order only if the witness will not attend voluntarily and the
evidence is relevant. Asking for an order merely to confront a manager is pointless
because you cannot cross examine your own witness, so the request will be refused.

Schedule of loss

Tribunals usually order the Claimant to serve a schedule of loss quite early on in the
process. It is helpful for the other side to be aware of how much is being claimed
and, in some cases, such knowledge may help reach settlement. The Claimant will
normally be expected to prepare an updated version a few weeks before the hearing.

Other preparation

The tribunal will want to set out the issues to be addressed at the final hearing.
Professionally represented parties are expected to draw up a draft list of issues
ahead of a preliminary hearing, for discussion at the preliminary hearing. This list
should cover the legal tests and the key factual issues in dispute.

It is also customary for the judge, at the start of the final hearing, to set out the
issues and seek the agreement of the parties that those are, in fact, the matters to be
determined. The evidence and submissions made are then confined to those issues,
avoiding irrelevant matters.

The tribunal sometimes asks the parties to agree a neutral chronology of relevant
events and/or a cast list of key players, particularly in factually complex cases. In
longer cases with professionally represented parties, a core reading list and/or a
suggested timetable for the hearing should be agreed between the parties.

In discrimination claims with multiple allegations, it is common for tribunals to order
the Claimant to produce a ‘Scott schedule’. This is a table that sets out for each
allegation the date, details, type of discrimination and relevant paragraph number
of the particulars of claim.

Final hearing

Composition of the tribunal

Most final hearings are now heard by an employment judge sitting alone. This is
the default on the short and standard tracks.

In open track cases — mainly discrimination and whistleblowing — the judge
decides at the case-management stage whether to add two lay wing members (one

© 2025 EMPLOYMENT LAW SERVICES LTD 238
PLEASE SEE DISCLAIMER AT WWW.VIRTUALEMPLOYMENTLAWACADEMY.COM/TERMS



TRANSCRIPT | VIRTUAL EMPLOYMENT LAW ACADEMY | 2025

with employer experience and one with employee experience). A full three-person
panel is chosen only where their workplace insight is likely to add real value. Since
2024, such panels have become the exception rather than the rule.

Procedure at the final hearing

There aren’t opening speeches, so the parties go straight to evidence after discussing
any outstanding procedural or housekeeping issues. The pattern of examination-in-
chief, cross-examination, re-examination and closing speeches mirrors that of civil
courts.

Under rule 45, a tribunal can impose and enforce limits on the presentation of
evidence and submissions. Tribunal judges often take a strict approach to timetabling,
limiting parties’ questioning and submissions to pre-agreed time limits.

The order of presenting the cases is governed by the burden of proof, with the side
with the primary burden of proof presenting evidence first and making the last closing
submission. Usually, the Claimant has the burden of proof in discrimination cases. In
unfair dismissal cases, the Claimant goes first if the dismissal is not admitted (usually
in constructive dismissal cases) and the Respondent goes first if dismissal is admitted
— because they have the burden of proving a potentially fair reason.

The decision

The tribunal will usually give oral reasons for its judgment at the end of the hearing,
except in complex cases or where the remaining time is insufficient to consider and
deliver the judgment. In such cases, it will reserve its decision and send it to the
parties some weeks, or sometimes months, later.

Under rule 60(3), either party has the right to request full written reasons for the
judgment, either orally at the hearing or in writing, within 14 days of the date on
which the judgment was sent to the parties.

Costs

Tribunals very rarely award costs, so an employer who successfully defends a claim
usually ends up out of pocket anyway.

But under rule 74 an order for costs may be made where the party’s conduct is
vexatious, abusive, disruptive, unreasonably conducted, or plainly lacking merit.
This power is discretionary.

The key factors are:

® Orders are meant to compensate, not punish, and stay exceptional.

* Ability to pay is considered though shortage of funds is not an automatic shield.
e Llitigants in person are not immune; representation is only one factor.

* Prior costs warnings from the judge weigh in favour of an order.
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® Rejection of a sensible seflement offer may sometimes, but not often, suggest
unreasonable conduct.

There are three types of cost order. First, a preparation time order. This is only
where the winner had no representative. It covers pre-hearing work at a fixed £44

per hour from é April 2025 (with a £1 annual rise).

Second, a normal costs order, which is available to a legally represented winner.
Up to £20,000 can be assessed by the judge there and then; larger sums require
a more detailed assessment.

Third, a wasted costs order. This is a costs order against a legal representative
personally, whose improper or negligent conduct caused needless expense; it can
even be payable to the representative’s own client.

Reconsideration and appeals

A party who is unhappy with the tribunal’s decision can challenge it in one of two
ways:

1. The tribunal can be asked to reconsider its decision.

2. An appeal may be lodged with the Employment Appeal Tribunal.

Reconsideration

Within 14 days, a party may request that the tribunal reconsider its judgment.
The application is decided by an employment judge (usually the one involved in
the original decision). The judge will refuse if there is no reasonable prospect of
the original decision being revoked or varied. Otherwise, the reconsideration will
either take place at a hearing or just with written submissions. The tribunal can then
confirm, vary or revoke its original decision. The course of action the tribunal takes
will be decided based on the interests of justice.

Common reasons for reconsideration are:

e the emergence of important new evidence that could not reasonably have been
known before the hearing

® a decision in the higher courts that changes the relevant legal position

* a decision having been made in the absence of a party who did not receive
notification of the hearing

Appeal to the EAT

An appeal against a judgment in the tribunal must be lodged within 42 days of the
date that the written judgment was sent to the parties, or, in certain circumstances,
of the date that written reasons were sent to the parties. It is almost impossible to
extend that time limit.
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An appeal to the EAT is not a fresh hearing of the case. It is a legal argument
between the parties, and it is confined to errors of law. If there is no error of law, the
appellant would have to show that the decision was perverse — that no reasonable
tribunal could possibly have come to that decision. It must be the type of decision
that would ‘provoke astonished gasps from the amazed observer’. That is a difficult
hill to climb.

Judicial mediation

Rule 4 obliges tribunals to promote alternative resolution. One option is judicial
mediation, a confidential meeting at the tribunal where a trained employment judge
acts as mediator. Sessions typically run for half a day.

At the first case-management stage each party says whether it is willing to mediate. If
either declines, the case moves on to hearing. If both agree, the Regional Employment
Judge decides whether the claim is suitable

Onthe day of the judicial mediation, the parties phone into the tribunal (or occasionally
visit in person and sit in separate rooms) while the judge shuttles between them,
relaying offers and probing for common ground. The judge makes no rulings. Any
deal reached is written up by Acas and concludes the proceedings.

Judicial assessment

At the case management hearing the judge can give a provisional view of the claim
and defence, including a likely award range, but only if both parties agree. The
view is non binding and rests on the pleadings rather than the evidence. The parties
may then pause to explore settlement. If they do not settle the judge takes no further
part in the case other than any later mediation, and nothing said is shared with the
trial judge.

Remote hearings

Many hearings now run on the tribunal’s Cloud Video Platform (which is a bit like
Zoom, but buggier). Presidential guidance says a judge should list a remote hearing
only after weighing:

e tribunal capacity and technical support

* whether an in-person listing would cause avoidable delay

* health, disability, language or support needs of anyone involved
e travel or location problems, allowing for hybrid attendance

e whether representation will help the hearing run smoothly

® every participant’s access to, and ability to use, the technology

* whether fairness requires key evidence to be heard in person
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